
 

  

 

 

 
 

ABSTRACT 

 

Repatriation of Cultural Property In Museums: 
A Balance of Values and National Agendas 

April J. Lemoine, M.A. 

Thesis Chairperson: Stephen L. Williams, Ph.D. 

 
The issue of repatriation is global in nature and of great significance to the museum 

community.  The problems involving issues such as nationalism, and cultural attitudes, 

definitions of ownership, complicate matters when requests for the return of cultural 

property are made.  This study examines case studies that represent some of the primary 

issues and precedents set in the global repatriation debate.  It also examines several 

national initiatives dealing with the repatriation of native cultural property, to illustrate 

the current state of repatriation worldwide.  Existing values are applied to the case studies 

and to national initiatives, forming a system that will allow the museum community to 

objectively carry out the decision-making process of repatriation. 
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CHAPTER ONE 
 

Introduction 
 

Neil MacGregor, director of the British Museum, has stated, “Repatriation is 

yesterday’s question” (Redman, 2007).  However, the issue of repatriation is still being 

debated frequently, as is evident by the fact that countries continue to write, refine, and 

revise repatriation laws, as well as create ethical statements that concern this process.  

Also negating MacGregor’s statement are hundreds of outstanding repatriation cases in 

many different countries (Redman, 2007).   

The repatriation of an object or group of objects is essentially the return of the 

object(s) in question to the group from which it originated (Anonymous, 2007a).  When 

dealing with the repatriation of native cultural property, a museum staff considers objects 

that have “artistic, historic, religious, scientific, or social significance” to an existing 

native population (American Institute for Conservation, 2007).  

Current literature in repatriation tends to be very general.  One example is Simpson 

(1996; 1997), briefly covering the general issues of repatriation in various countries, and 

how those countries have chosen to deal with the issue.  When more detail is provided, 

the literature becomes focused upon specific initiatives, such as Sullivan et al. (2000), 

American Association of Museums (2001), Haas (1991), and Horse Capture (1991).  

These sources present various problems and opportunities for the Native American 

Graves Protection and Repatriation Act, 1990, or upon specific cases such as the Elgin 

Marbles (Browning, 1984; Flynn, 2003).  Some discussion of special topics, such as 

sensitive materials disposition (for example, human remains), has been attempted 
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(Hoffman, 2004; Morris, 2003; Steel, 2004).  Though these have opened the dialogue of 

repatriation for the museum community and the world at large, it is not clear that a 

serious effort has been made to truly study the effectiveness of the initiatives discussed, 

or present a systematic approach for dealing with the issues presented. 

Awareness of the need for national repatriation initiatives has increased since the 

1990s, and each country deals with the issue in its own way.  The governments of some 

countries seek to accommodate native populations, working with these groups to create 

legislation or guidelines (National Park Service, 2006).  The benefits of national 

repatriation initiatives are profound, in that they often help preserve the cultural property 

of native populations while strengthening political relations with native groups.  The 

museum community benefits from these initiatives as well.  Certain functions of some 

initiatives allow a museum’s staff to make connections with not only other museum 

professionals to gain advice, but also with extant native populations.   

At the center of the process of repatriation, there are three core issues.  The first of 

these is cultural affiliation.  Specifically this refers to the origin of the cultural property.  

If an individual or native group can claim affiliation with a past group or individual that 

created or was the primary owner of a piece of cultural property, under certain laws and 

other initiatives, that group could possibly lay claim to the object if it is within the 

collections of a museum (25 U.S.C 3001).  However, proving cultural affiliation is 

difficult at times.  A group may make a claim, but if it is not based upon reasonably clear 

cultural affiliation, the claim for repatriation of cultural property may be denied.  Such 

instances are, for example, when the originating culture is completely extinct (with no 
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descendants) or if an object is of such extreme age that no association can be made with 

any current entity. 

Ownership is the second core concept.  This is likely the most difficult of the issues 

to define.  Legal ownership may be claimed by the museum that houses an object due to 

deeds of gift, receipt of purchase, or other papers indicating lawful sale.  However, if 

there is previous basis for a claim by a native group or lineal descendant, one conceivably 

may have ownership over it.  While ownership is to some extent based upon cultural 

affiliation, it must be able to be proven within the confines of any applicable cultural 

property initiatives. 

Finally, there is the question of cultural viewpoint, referring to the stance taken by a 

museum’s staff with regard to the repatriation of cultural property.  This concept is often 

the basis for museum policy, and can be rooted in the attitude of the museum 

administration on repatriation and dealing with originating cultures.  Because such 

attitudes vary from museum-to-museum and country-to-country, it is difficult to predict 

what the stance of any one particular museum might be with regard to repatriation. 

 The question of repatriation has become a highly visible topic, because the museum 

community cannot afford to treat it as a thing of the past.  The issues of cultural 

affiliation, ownership and cultural viewpoint are the foundation upon which repatriation 

processes are built.  Furthermore, there are many issues in the repatriation of cultural 

property, and national initiatives vary by country.  It is proposed that repatriation issues 

and decisions can be objectively and methodically addressed by applying successful 

national repatriation initiatives and types of value.   The effectiveness of this approach is 

determined if an initiative has led to resolution in a significant number of cases, where 
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satisfactory results occurred with at least one of the parties involved.  Also, initiatives are 

regarded as effective if they have opened a dialogue with the native population. 

This study examines examples of the core issues of repatriation at national levels by 

identifying strengths and weaknesses of each, as well as opportunities for improvement 

and threats to their continued use.  Finally, recommendations also have been made for the 

improvement of the repatriation process based upon the attitudes of the parties involved 

and using a set of established values to evaluate the process.
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 CHAPTER TWO 

Background 

 
Repatriation is a process that has undergone intense scrutiny, criticism, and evolution 

over time.  There are various reasons for returning “cultural property” as defined by the 

American Institute for Conservation (2007).  For some, it is a matter of national or 

cultural pride.  Others utilize the return of their cultural property as a way to satisfy 

religious needs.  When an individual or group makes requests for the repatriation of 

objects, these requests are completed with varying degrees of success. 

Success depends in part upon the vehicle used for the repatriation of cultural 

property.  In the past, importation laws have been used for the purpose of repelling the 

illegal trafficking of cultural property over state and international borders.  Because such 

laws have been in place, they serve as the basis for repatriation claims.  International 

initiatives, such as UNESCO’s 1970 Convention on the Means of Prohibiting and 

Preventing the Illicit Import, Export, and Transfer of Cultural Property (heretofore 

known as UNESCO, 1970 or UNESCO Convention), have been used as a basis for 

national cultural property laws in countries such as the United States (United States 

Government, 1988).  Some countries have enacted laws concerning their cultural 

property, which are broad in spectrum, but often assume that the country’s government 

has ownership of the cultural property in question (Egyptian Cultural Heritage 

Organization, 2006).  All of these methods have various problems. 
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To illustrate the problems of the repatriation of cultural property, several cases have 

set precedents for aspects of this process.  These cases include the Ahayu:da, 

“Kennewick Man”, the Elgin Marbles, the Rosetta Stone, and the “McClain Doctrine”. 

 
Case Studies 

 
The Ahayu:da 

In the early 1900s, a large number of wooden statues known as Ahayu:da were taken 

from the Zuni Pueblo’s shrines.  These statues, physical representations of the twin 

protector gods Uyuewi and Ma’a’sewi have been made every winter solstice by the two 

major clans of the Zuni tribe, the Deer Clan and the Bear Clan (Ferguson et al., 2000).  

These statues have been created to be placed in shrines in various locations, and have not 

been removed unless by specific individuals, who move them to other shrines in a 

specific ceremonial rotation.  As the Ahayu:da have been created every year, the old ones 

have been piled in a designated area of these shrines, where they have been termed 

“retired.”  The retired Ahayu:da remain in this place until they disintegrate (Ferguson et 

al., 2000).   

It is the belief of the Zuni that the removal of these statues, which have been central 

to the practice of their extant religion, causes violence, war, and natural disasters.  By the 

mid-1970s, the world had already experienced two world wars, as well as the Korean 

War and the Vietnam Conflict.  It was in 1978 that the two major clans of the Zuni 

Pueblo came to the decision that the Ahayu:da must be returned so that the wars would 

end (Ferguson et al., 2000).  To accomplish this, the members of the tribe formed Tribal 

Resolution M70-78-991, which recognized the decision-making authority of their 
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religious leaders regarding sacred artifacts, and allowed the tribal council the ability to 

give assistance in negotiations with outside entities.  Also, this resolution established a 

legal basis for the belief that the Ahayu:da are communal property that could not be sold 

or given away; thus, the Ahayu: da should be returned to their rightful place in the Zuni 

religion (Ferguson et al., 2000).  During the first requests for the return of the Ahayu:da, 

the Zuni petitioned the Denver Art Museum, and the Smithsonian’s National Museum of 

Natural History for Ahayu:da in their collections. They also intervened in an auction of 

Sotheby Parke-Bernet in New York City, which attempted to sell one of the Ahayu:da 

(Ferguson et al., 2000). 

The Zuni approach was to use ethics and humanitarian outreach, saving litigation as 

a last resort.  This would allow the good will needed to open a tribal museum and cultural 

center in the future.  By taking a quiet yet insistent stance, the Zuni have been able to 

recover over 80 Ahayu:da between 1978 and 1995.  Most of these have been returned 

willingly, and some even without request (Ferguson et al., 2000).  The lesson learned 

from the Zuni is that when dealing with the issue of repatriation, one must remain open-

minded and that a gentle but persuasive argument is better than outright aggression. 

In the case of the Zuni Ahayu:da, the issues addressed have been those of leadership, 

and the establishment of ownership.  These were solved by the tribal resolution that 

established the representative leadership in the tribal council and gave that body the 

power to make decisions.  This resolution also established that the objects in question 

were owned communally, and could not be sold or given away (Ferguson et al., 2000).  

By establishing this kind of groundwork, the Zuni had a strong basis for their position, 

and the repatriation process has been largely successful and amicable. 
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Kennewick Man 

Near Kennewick, Washington in 1996, human bones of one individual were found 

eroding from the banks of the Columbia River.  After cursory analysis, including 

radiocarbon dating, the male skeletal remains were found to be over 9,000 years old.  

Five separate Native American groups claimed ownership of the remains.  This illustrates 

one of the primary difficulties in dealing with materials that would be under the auspices 

of the Native American Graves Protection and Repatriation Act of 1990 (NAGPRA), 

which is the sheer number of Native American groups that must be notified of any given 

discovery (Gulliford, 2000).  Between these groups, there was a lack of consensus as to 

who had the right to speak on behalf of the Native American community on the 

ownership of these remains.  Later in the debate, the Yakama emerged as the driving 

force behind the Native American community’s efforts to repatriate these skeletal 

remains (King, 2006). 

As perplexing as the relations between Native American groups were, the remains 

have been much more so.  “Kennewick Man”, as the skeleton has been dubbed, shows 

few features that are consistent with those of modern Native Americans.  In fact, noted 

physical anthropologist Grover Kantz has said that NAGPRA does not even apply to 

Kennewick Man, because the physical characteristics of the bones are not those of a 

contemporary Native American (Gulliford, 2000).  There was contention in not only the 

scientific community, but also the general public as to whether scientific study of the 

remains would be allowed.  For some time, all study was halted, pending the decision of 

the court on whether a team of scientists and anthropologists had the right to study the 

skeleton (King, 2006).  
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Early in 2006, the decision to allow study of Kennewick Man’s remains was made.  

This decision was based upon the inability of any group to prove affiliation with the 

skeletal remains.  Because of the great age of the remains, it would be impossible to trace 

their origin or descendants.  The Yakama and other Native American groups have not 

given up hope that the skeletal remains will be returned to them.  With legal options 

being exhausted for the Native American groups, they need to apply less formal means to 

cultivate a more cooperative relationship with the scientists, led by anthropologist Doug 

Owsley (King, 2006). 

The case of Kennewick Man lacks some of the primary elements necessary for 

successful and amicable repatriation procedures.  Because the NAGPRA law is based 

upon the principle of cultural affiliation, it proves counter-productive in a case of this 

type.  Ownership by cultural affiliation is impossible to prove with so many groups vying 

for the remains and no method for determining the actual origins of the material.  Also, 

the lack of cohesive group identity caused by the unwillingness of the native groups to 

communicate and work together further contribute to the confusion.  Finally, both parties 

have been unwilling to be flexible in their positions.  The scientists wanted to study the 

remains, and the native group did not. 

 
The Elgin (Parthenon) Marbles 

Thomas Bruce, the seventh Earl of Elgin was the British Ambassador to the 

government of the Ottoman Empire in Greece between the years of 1799 and 1803 

(Merryman, 1985).  By 1800, only 50% of the original sculpture and other stone works 

remained in the Parthenon (British Museum, 2004).  From 1801 to 1805, Elgin (Bruce) 

removed roughly half of the remaining sculpture and relief carving from the temple, 
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leaving 25% of the original statuary and other decorative stonework.  At the time of their 

removal, Greece had been under the rule of the Ottoman Empire for the past 350 years.  It 

was with the permission of the Sublime Porte of the Ottoman Empire (the Imperial 

Government) that Elgin removed these marble statues and carvings (British Museum, 

2004). 

The so-called “Elgin Marbles” included 247 feet of the original 524 feet of marble 

frieze depicting the Panathenaeic procession.  Also taken from the temple were 15 of the 

metopes (four feet long by four feet tall) and 17 pediment fragments containing not only 

high relief carvings, but projecting sculpture in the round (Merryman, 1985).  After their 

removal, the sculptures were shipped to Great Britain, and after a short period of time, 

Elgin sold them to the British Museum.  This event occurred in 1816, after an inquiry of 

the legality of Elgin’s actions (British Museum, 2004).   

At present, the Greek government is seeking the return of the Parthenon sculptures 

(Merryman, 1985).  This has resulted in a bitter international struggle over these objects.  

The problems arise from the fact that both sides are inflexible in their positions.  While 

Great Britain cites the British Museum Act of 1963 as its reason for not returning the 

sculptures, it has never expressed an interest in their restitution.  The British Museum Act 

of 1963 states that the British Museum’s board of trustees cannot dispose of an object 

unless it is a forgery, a duplicate of another object, or if the object “has become useless 

for the purposes of the [British] Museum by reason of damage, physical deterioration or 

infestation by destructive organisms” (United Kingdom Parliament, 1963).   

Greece has the firm stance that the “Parthenon Marbles” will be returned to them, 

and the British government’s refusal to do so has taken away part of their national 
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identity.  Their argument is primarily a moral one, making a humanitarian appeal to the 

British government (Merryman, 1985).  This does not begin to address the fact that the 

Ottoman Empire was an occupying force within Greece at the time of the marbles’ 

removal, which is an argument used in other types of repatriation cases, such as those 

involving art looted during the Holocaust (Phelan, 2004).  

The primary issue facing the repatriation effort for the Elgin Marbles is that of 

nationalism.  Nationalism is possibly the cause for the cultural viewpoint of the British 

Museum, which claims that the marbles do not belong to any one culture, and they best 

serve the world culture where they currently reside (Sexton, 1999).  The Greek 

government protests, saying that the marbles are an indispensable part of the Greek 

culture and identity (Merryman, 1985).  National pride on part of both Greece and Great 

Britain has led to both parties taking a stance that is inflexible.  Neither Great Britain nor 

Greece has any desire to compromise.  The issue of law in Great Britain is simple.  

However, laws can be repealed, as is evident by parts of the British Museum Act being 

repealed by sections of the newer Museums and Galleries Act of 1992 (United Kingdom 

Parliament, 1992).  Therefore, the question of law is not applicable, as all laws are 

subject to change.  Greece has only one position, the Parthenon marbles are to be 

returned to the Acropolis in Greece.    

 
The Rosetta Stone 

During construction near the Egyptian town of Rosetta (modern Rashid) on July 15, 

1799, a French Army engineer by the name of Pierre-François Bouchard discovered a 

large slab of black stone.  This stone's surface contained 14 lines of unbroken 

hieroglyphs, 32 lines in demotic (a cursive, simplified form of hieroglyph), and 54 lines 
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in Greek (Rossini, 1989).  The text, dating from 196 BC consists of a decree by the 

priests of Memphis in honor of the current pharaoh, Ptolemy V Epiphanos, thanking the 

pharaoh for his generosity to their temples.  By reading the Greek text, the content of the 

hieroglyphs and demotic could be understood.  The actual translation of the glyphs 

themselves was not until 1822, when Jean-François Champollion was able to use the 

Greek passage as a key to translate the meaning of the formerly unintelligible Egyptian 

text (Rossini, 1989). 

The way that the stone came into the possession of the British Museum, however, is 

disputed because there are conflicting accounts.  British Colonel Tomkyns Hilgrove 

Turner, who was the stone’s escort to Great Britain, claimed to have personally seized the 

stone. Scholar Edward Daniel Clarke, also present in Cairo at this time, stated that a 

French researcher and army officer actually gave the stone up quietly in a back street.  In 

the end, the British did leave French scholars with plaster casts of the stone (Anonymous, 

2007b).  These events occurred in 1801, the same year that the Rosetta Stone was 

delivered to the British Museum (Huttinger, 2006). 

In 2006, Egypt’s Supreme Council of Antiquities requested the return of the Rosetta 

Stone, among other treasures of Egypt that were housed in the British Museum.  Their 

appeal is similar to that of the Greek government’s request for the Elgin Marbles.  

Reasoning for this position is that the Rosetta stone is an “essential piece” of Egyptian 

national identity, and that it was smuggled from Egypt (Huttinger, 2006).   

Dialogue between Egypt and the British Museum has become increasingly hostile.  

The Egyptian government threatened to shut down archaeological activity if the Rosetta 

Stone and other artifacts are not returned.  The British response was stiff opposition to 
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this position (Huttinger, 2006).  The difficulty with this case stems from the British 

Museum Act of 1963, which bars the museum from returning any cultural property 

without the permission of the Board of Trustees (United Kingdom Parliament, 1963).  

While this is analogous to the situation with the Elgin Marbles, there is flexibility on the 

part of the Egyptian government.  The Secretary General of the Supreme Council of 

Antiquities has been attempting to negotiate a loan of the Rosetta Stone.  While this 

would be a temporary solution, it would be a step toward the ultimate goal of returning 

the Rosetta Stone to Egypt (Edwardes and Milner, 2006). 

 
“The McClain Doctrine” 

In the late 1970s, a group of antiquities dealers in the United States were tried for the 

sale of various Mexican antiquities in violation of a Mexican cultural property law passed 

in 1972.  The charges against this group included trafficking in stolen property, and 

conspiracy to sell such items.  The group was collectively tried under the National Stolen 

Property Act of 1934 (NSPA), a law not solely concerned with cultural property, though 

utilized for the purpose of protecting it.  The NSPA is a criminal statute in two parts.  The 

first parts deals with “goods, wares, merchandise, securities or money, of the value of 

$5,000 or more”, and their transportation over state and international boundaries (United 

States Government, 1934).  The second part of this legislation is concerning the sale of 

such items (United States Government, 1934).   

During the case, the court found it necessary to develop a set of rules when applying 

the NSPA to the illicit sale and transport of cultural property.  It was decided by the 

United States Fifth Circuit Court of Appeals that foreign laws that vest ownership of 

undiscovered antiquities in the foreign national government (these laws give sole 
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ownership of the objects in question to the foreign government) are to be recognized by 

United States courts (Gerstenblith, 2002).  However, the foreign national vesting law 

must be sufficiently clear to give notice to United States citizens of what conduct is 

prohibited.  Also, the antiquities involved must have been discovered after the effective 

date of the statute and found within the modern borders of the nation in question 

(Gerstenblith, 2002). 

Under these rules, the members of the group were acquitted of the charges of sale of 

illicit materials, regardless of whether the antiquities were acquired illegally, as it was 

unclear if the antiquities were discovered before or after the effective date of the Mexican 

vesting law.  This acquittal was based upon the time of discovery, rather than the legality 

of their purchase.  However, on the charges of conspiracy to continue the sale of stolen 

goods, the group was convicted (Gerstenblith, 2002).  The precedent created in this case 

allowed for convictions in subsequent high profile cases (Phelan, 2004).   

With the precedent set by United States v. McClain, the United States courts were 

able to use the NSPA as a method to curtail the sale and importation of illicit antiquities.  

This law does have one major flaw, however.  The primary trouble with the NSPA is that 

the prosecution must be able to prove that the offending party had knowledge of the 

illegal act (United States Government, 1934).  In other words, if the group of antiquities 

dealers had no knowledge of the illegal excavation and removal of the Mexican 

antiquities, then there was no way to convict solely on the charges of selling the 

antiquities. 

The primary issues of the NSPA cases are knowledge of the illegal act, clarity of the 

foreign law, and the time at which the antiquities were removed from the foreign country.  
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If any of these factors are missing when a case is being tried under the NSPA, the result 

is most likely dismissal or acquittal of the case. 

 
Summary 

All of these cases help establish working parameters for the process of repatriation.  

In the case of both the Rosetta Stone and the Elgin Marbles, a precedent for a moral 

appeal to the holding institution by the requesting body was established.  This also is true 

of the situation with the Ahayu:da.  However in this situation, the firm establishment of a 

dialogue between the holding institutions and the requesting body is more evident, and 

the dialogue became the basis for equitable and often voluntary return of the artifacts in 

question.  With regard to the remains of Kennewick Man, the primary problem has been 

that of cultural affiliation.  This seems to be a problem when dealing with the 

requirements of NAGPRA especially in cases where ownership cannot be proven to exist 

due to loss of information on a non-extant cultural group.  Finally, “The McClain 

Doctrine” was one of the first instances of criminal law applied to import and export 

restrictions being used to curb the illicit sale and transport of cultural property.  

Ultimately, this established a model for the application of laws with regard to cultural 

property.   

With issues as complex and fundamental as nationalism, cultural affiliation, and 

cultural identity at the very core of the repatriation process, it is not surprising that there 

are many cases that are still open for debate.  It is such cases that bring up the debate as 

to what kinds of entities should be allowed to lay claim to cultural property from long-

extinct cultures.  This issue further compounds the problems a museum staff faces when 

dealing with the repatriation of such cultural property.  For there to be closure of pending 
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repatriation cases, as well as those that emerge in the future, there is a need to evaluate 

the success and failure of broader concepts as they have been applied to the repatriation 

process.  By comparing the working parameters of repatriation at national levels and from 

a global perspective, this can be achieved.  There is also a need to clarify the real issues 

behind repatriation to reach the universal goals of benefiting cultural property while 

serving the interests of all groups involved.  



 

17 

 

CHAPTER THREE 

Methodology   
 

In the museum community, the issue of object repatriation is one of great concern 

(Redman, 2007).  Of considerable significance at present is the question of repatriation of 

materials originating from native cultures in colonized nations.  This subject is of such 

importance that several countries have created national initiatives to address the concerns 

of both the native populations and the museum community, representing the interests of 

society as a whole.  These initiatives take several forms, from ethical systems to actual 

legislation.   

To determine the effectiveness of a given repatriation initiative, it is useful to 

compare it to others.  Before proceeding, there is a need to clarify a few terms as follows: 

• cultural property—“objects, collections, specimens, structures, or sites identified 

as having artistic, historic, scientific, religious, or social significance” (American 

Institute for Conservation, 2007); 

•  repatriation—“the act of returning [an object] to the country [or group] of [its] 

origin” (Anonymous, 2007a); 

• native group—an extant native population requesting the return of an object; 

• initiative—a procedure used on a national level that treats the process of 

repatriation; 

• ownership—the right to claim an object based upon a regulated set of rules such 

as law; 
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• cultural affiliation—a shared group identity able to be reasonably traced 

historically or prehistorically between an extant native population and an earlier 

identifiable native group (25 U.S.C. § 3001); 

• cultural viewpoint—the stance taken by a group on an issue of cultural 

significance such as repatriation; 

• cultural identity—all of the customs, laws, art, and morals for which a culture is 

collectively recognized. 

It is important to mention at this point that “repatriation” is not always the same as 

“restitution”.  The act of restitution is to restore an object to its original owner (Webster’s 

Collegiate Dictionary, 2005).  Repatriation can be restitution, if the original owner still 

lives, but more often than not, an object is given to a descendant of the original owner, or 

a related cultural group.  

For the purposes of comparison, “initiatives” have been identified based on 

geographic areas having at least one extant native population retaining its own cultural 

identity and being affected by long-term colonizing population.  Based on these criteria 

the United States, Canada, Africa, Brazil, New Zealand, and Australia were selected for 

further examination. 

As there were several geographical areas under consideration, there were varied 

national approaches to addressing the issue of repatriation of native materials.  In one 

case federal laws address the issue directly.  In another case a set of ethics rather than 

legislation is administered by a professional organization.  In still another instance 

repatriation has been accomplished indirectly through governmental legislation.  Another 

approach has involved the native population being present and actively involved in the 
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process of repatriation.  Finally, in some situations where repatriation might be expected, 

very little has been accomplished. 

The effectiveness of such initiatives have been assessed by evaluating case studies 

and other accounts of the initiatives at work, and determining if the initiative has (1) 

opened a dialogue between the museum community and the native population, (2) 

resulted in a definite conclusion, and (3) provided a result that has satisfied both or either 

party involved.  Effective initiatives are those where repatriation issues have been 

resolved to the satisfaction of all parties involved.  Initiatives that have undergone major 

revision, have had other initiatives replace them, or have resulted in a closing of dialogue 

with the native population, are considered as ones with weaknesses or as being less 

effective. 

After examining the successes and failures of, and threats to, varied repatriation 

initiatives, opportunities for improvement to national initiatives are proposed for the 

enhancement of the others.  This may result in easing some tensions as well as allow for 

better dialogue between native populations and museums, thus leading to a greater wealth 

of knowledge for both groups. 

 
Repatriation Evaluative Method 

A museum’s staff and any government agency involved in the processes of 

repatriation consider a group of factors when dealing with native cultural property.  This 

includes proof of cultural affiliation, proof of ownership by either the museum or the 

native group, and the museum staff’s standpoint on repatriation in general.  However, 

there is an underlying evaluation that is taking place in this process, which has not yet 

been formally recognized. 
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There are three core reasons why an object can be requested for return: (1) the object 

can have sentimental value for a lineal descendent; (2) the objectcould have an important 

spiritual significance; (3) the object can be iconic, and therefore be central to the very 

identity of the culture from which it originated.  Because these parameters fit well with 

values described by Fielden (1982), this study incorporates these values (Table 1) to 

assess the strengths and weaknesses of specific repatriation situations.  Once the working 

parameters are established, the national approaches to repatriation can be viewed 

objectively, and independent of influences, such as law and precedent. 

 
Table 1. Distinguishing characteristics of the three recognized categories 

of value—emotional, cultural and use (Fielden, 1982; Hui, 2006).  
Subcategories of values are clarified in Appendix. 

 

Emotional Values Cultural Values Use Values 

Wonder Documentary Functional 

Identity Historic Economic 

Continuity Archaeological 
and Age Social 

Respect and 
Veneration 

Aesthetic 
and Architectural Educational 

Symbolic and 
Spiritual Townscape Political 

 Landscape and 
Ecological  

 Technological and 
Scientific  
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CHAPTER FOUR 

Results and Discussion 

 
Values 

Though the issue of repatriation is complex, and at times daunting, it may be reduced 

to a few core concepts that lie at the very heart of the repatriation debate.  These are the 

questions of cultural affiliation, cultural viewpoint, and ownership.  No matter the case, 

to decide the disposition of an object, one must decide where the object came from 

(cultural affiliation), who may lay claim to it (ownership), and what stance to take when 

dealing with the claimant (cultural viewpoint). 

In the process of repatriation, the emotional, cultural, and use values set forth by 

Fielden (1982) provide direction when determining if an object should or should not be 

repatriated to its originating group.  When using these values as a mechanism for 

facilitating repatriation, one has the unique ability to apply the system to both the 

museum’s staff and collections policies, as well as to the native group requesting the 

object.  The application of these values to the collections policy in a museum is a way to 

clarify the museum’s past and current attitudes toward the retention of objects.  In doing 

this, a museum’s staff gains a new perspective on their collections strategies.  These 

generalized categories include characteristics (Table 1) that can help recognize which 

values apply to either party’s motivation for keeping or requesting an object. 

Regardless of the situation, issues of repatriation tend to be centered on the 

emotional value that an object has (see Appendix).  As stated in Chapter 3, there are three 

primary reasons for which an object might be repatriated from a museum’s collection and 
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these reasons center around emotional value.  For example, if the object is important to a 

person because it belonged to a lineal ancestor, the attachment is clearly emotional.  

Similarly, objects of spiritual significance, or objects that may provide a cohesive identity 

for the members of a culture or other group, also represent emotional value.  As such, the 

reasons for repatriation and emotional value involved are interconnected.  Because of this 

relationship, it is reasonable to regard emotional value more highly than cultural or use 

value (see Appendix).   

In contrast, values of culture and use are present in many repatriation cases.  Though 

they are present, they may not justify repatriation by themselves.  It is the motivation for 

wanting an object back that is fundamental to the repatriation process.  If a native group 

wishes to use the object as a tourist attraction, without regard to its spiritual significance 

or other emotional qualities, this represents use value, and should not be considered a 

valid case for repatriation.  Also, if a group requested that an object be returned simply by 

virtue of its historical significance, or because it was the oldest example of a certain type 

of artifact, this would represent cultural value, and such a request should most likely be 

denied.   

Where the museum and scientific communities are concerned, Fielden’s values may 

be considered to have a bit of a different application.  Scientific researchers are not so 

much attached to the object as they are to the information and knowledge that comes 

from its study.  If all studies were exhausted in such a case as the “Kennewick Man,” the 

researchers may feel somewhat more comfortable with repatriation of the remains.  While 

there is not a lack of emotional value on part of the scientific community, it is directed 

more toward the information associated with the object, rather than the object itself. 
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However, repatriation situations can be more complicated.  Were a native group to 

request an object based upon the fact that it belonged to an historic chief, and that object 

also happened to be a ceremonial artifact, this case could have both cultural and 

emotional value.  While such an object’s cultural or use value may not warrant 

repatriation, any existing emotional value would justify reconsideration.  When thinking 

of how to apply these values in a more realistic situation, it is helpful to do so with the 

case studies presented in Chapter 2 (Table 2). 

 
Table 2. Summary of the application of “Fielden’s Values” in case studies from 

Chapter 2. 
 

Case Study Emotional Value Cultural Value Use Value 

Ahayu:da 
 

  

Kennewick Man    

Elgin Marbles    

Rosetta Stone    

McClain Doctrine    

 

• The Ahayu:da—This situation was concerned mainly with the issue of 

emotional value.  The objects in question were ceremonial artifacts that were 

meant to degrade and “return to the earth” (Ferguson et al., 2000).  The 

removal of these artifacts disrupted the spiritual life of the Zuni people, as 

well as creating a rift in the continuation of their religion.  Several museums 

raised difficult questions as to ownership and property issues, which were 
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addressed accordingly, but there was no real resistance to the return of the 

Ahayu:da, indicating a lack of emotional value on part of the museum 

community and the private collectors that possessed the objects (Ferguson et 

al., 2000). 

• Kennewick Man—With the Kennewick Man, the primary issue was that of 

continuity of the culture of those groups that came forward to claim the 

remains.  This would be an example of emotional value.  Most of these 

groups expressed a wish that they be returned, primarily using the argument 

that it was their common ancestor (King, 2006).  While the native groups 

attached an obvious emotional value to the remains by virtue of their claim of 

ancestry, this was contrary to the scientific evidence that had been gathered 

from the bones before study was halted (King, 2006).  It also might be said 

that a weaker amount of emotional value was placed on the remains on part 

of the researchers wishing to study them, because of the rarity of the find, it 

stands to provide a wealth of knowledge to these people, and consequently to 

the rest of the scientific community.  In this way, it is possible to say that 

Kennewick Man’s emotional value can be more clearly proven by the 

scientific community than it can for the native groups wishing for its return.  

• The Elgin Marbles—In the case of the Elgin Marbles, nationalism has been 

the primary source of contention.  While the claim by Great Britain has been 

that the Parthenon statuary does not belong to any one culture.  According to 

this argument, the marbles best serve the “world culture” in their current 

location (Sexton, 1999).  On the other hand, the Greek government holds the 



25 

 

marbles to be a irreplaceable part of their people’s identity (Merryman, 

1985).  As such, the marbles have an emotional value to the Greek people, 

while to the British government these statues possess only a cultural value.  

However, it may be said that the British government is using the case of the 

Elgin Marbles as a political tool to retain the collections of all those museums 

under their authority (Guardian Unlimited Press Association, 2005).  In this 

way, the marbles have a use value to the British government, as they bring in 

tourist dollars and possibly support other agendas. 

• The Rosetta Stone—Here, the Egyptian government claims that the Rosetta 

Stone is part of its national identity (Huttinger, 2006).  This shows an 

emotional value for the Egyptian people.  This stone also has high historical 

and archaeological significance, giving it cultural value to both the British 

government and the Egyptian people.  The Rosetta Stone is not only an 

archeological artifact, but also a tool for the translation of demotic and 

hieroglyphic characters, giving it use value for both the Egyptians and the 

British (Rossini, 1989). 

• The “McClain Doctrine”—With this case, the chief concern was the 

commercial worth of the objects, because the antiquities dealers were tried 

under the National Stolen Property Act, 1934, which stipulates a particular 

monetary value that an object or group of objects must posses before the 

statue may be used as a means of prosecution (United States Government, 

1934).  As the issue of monetary worth is the most prevalent, the main value 

in this case is that of use value.  There is not emotional value involved. 



26 

 

The most important part of the repatriation process is not necessarily the legality of a 

claim (Malaro, 1985).  It may be completely legal for an individual or group to request 

the return of an object, yet when Fielden’s values are applied the claim may not be 

suitable to restitution.  Whereas the claimant in one case may have reasons for wanting an 

object back that include its historical significance (cultural value) and its use as a 

teaching tool (use value), if there is no emotional appeal to the museum community to 

return, then it should most likely not be returned.  For example, with the “McClain 

Doctrine” case, the Mexican antiquities certainly had an archaeological value, and could 

possibly have a symbolic significance to any extant native populations.  However, with 

the antiquities dealers who were on trial, the primary value expressed was that of use.  

The antiquities were treated as commodities, and had only a commercial worth (use 

value) to the dealers. 

 
Application Challenges 

Based on the case studies, the benefit of recognizing emotional value becomes clear 

when applying this system to the process of repatriation.  However, this concept is 

challenged and complicated when national repatriation initiatives are added to the 

equation.  These initiatives come in several forms.  The first of these is that of law.  On a 

national level, repatriation can be dealt with by creating a law specific to a certain 

culture, or by instituting legislation that handles all cultural heritage on equal footing.  

Another approach used is creating an ethical statement to guide the actions of the 

museum community.  Also, there are some instances where repatriation is used to set a 

political example, creating good will between two countries.  While the proposed system 

offers objectivity and simplicity, it requires understanding of many different factors, as 
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well as an objective outlook on part of those applying it.  In reality, there is often 

confusion on part of the museum community about subjects as basic as what repatriation 

is, as well as what it offers.   

Other challenges include the potential for competing emotional values.  For instance, 

a lineal descendant of the original owner of an object may be requesting its return, while 

the leadership of the cultural group might also request the object.  In such a case, it is 

necessary to examine each party’s motivation carefully.  The complication of emotional 

value is based upon the complexity of emotions themselves.  There are positive emotions, 

such as those exhibited by those objects that provide identity and continuity, but also 

there are negative emotions, such as those that arise when seeing an object associated 

with intolerance, cruelty, or hatred.  While the museum community ideally avoids 

emotion with reference to the collections it cares for, this is often not possible.  Museum 

workers often become protective and at times possessive of the collections.  When this 

occurs, it may be wise to bring in a third party that can look at the issue objectively.  This 

third party would have no emotional conflict of interest, and no stake in the situation. 

To provide a frame of reference for those people in the United States, some things 

that might provide emotional value for the American people would be the Statue of 

Liberty, the Declaration of Independence, and other symbols such as the national flag.  

Where cultural value is concerned, one need only go to a history museum to see artifacts 

that are important to American history, such as the Declaration of Independence, or a 

painting of the Continental Congress.  Use value can be found in buildings such as 

warehouses, objects like dictionaries, and any other thing that provides a practical 

function. 
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There is an almost universal fear in the museum community, often referred to as the 

“floodgate myth”, which is that once the return of cultural property begins, it will never 

end, resulting in museums losing all of their collections (Yasaitis, 2006).  This is an 

example of the extreme solutions that are the fear pervading the museum community.  

Because of this fear, as well as a lack of understanding of repatriation in general, 

reactionary measures have been taken by museums in recent years.  To preserve the 

colletions in their care, several large museums have created new policies based upon the 

attitude that today’s standards of cultural sensitivity cannot be applied to objects which 

have been in a museum’s custody for a long period of time, regardless of how they came 

to be there.  Complicating matters further are international agreements that exemplify this 

attitude.  One example of this is the 2003 “Munich Declaration”.  This document states: 

“Over time, objects so acquired--whether by purchase, gift, or partage--have 
become part of the museums that have cared for them, and by extension part of the 
heritage of the nations which house them. Today we are especially sensitive to the 
subject of a work's original context, but we should not lose sight of the fact that 
museums too provide a valid and valuable context for objects that were long ago 
displaced from their original source” (British Museum, 2003). 

 
This declaration has been signed by the directors of 18 large museums, all of which 

have adopted the tenets of the document into their philosophy when dealing with 

repatriation.  That is to say that repatriation has been halted at these museums, since the 

museum administrators feel that an object better serves the culture of the world in its 

current position (British Museum, 2003).  To apply today’s cultural views to collections 

from the past and to allow the return of objects requested would be to limit the focus of 

encyclopedic museums, and this would be a disservice to all future visitors (British 

Museum, 2003).  This is not necessarily true.   
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There are instances where laws, museums, and the originating cultures can work 

together to form a greater understanding of the objects, and can become a way for 

partnerships to form between these groups (American Association of Museums, 2001).  

For example, when the Missouri State Historical Society returned human remains 

believed to be of Comanche origin, the Native American group performed a purification 

ceremony.  This ceremony not only included the remains, but also the building where 

they were housed and the people who had handled them (Roth, 1991).  In such an 

instance, the opportunity to learn about the culture from which the remains originated is 

present, which would not have been possible if the remains were retained by the museum. 

One might ask why the museum community would create a document such as the 

Munich Declaration.  Repatriation is an opportunity for greater understanding, and for 

creating a bond between museums and the cultures from which cultural property 

originates.  One possible explanation is that in recent years, there have been highly 

publicized instances of misconduct with regard to collections policy.  For instance, 

Marion True a former curator at the J. Paul Getty Museum in Los Angeles, California has 

been accused of acquiring stolen artifacts (Reynolds, 2007).  Agreements such as the 

Munich Declaration may be a way for the signatory museums to create a buffer for 

themselves against this kind of accusation.  It is in situations such as this that national 

intervention becomes necessary.  A national initiative on the repatriation of cultural 

property sets precedent, and allows the museum community to have a clear understanding 

of what is allowed in the area of acquisitions, as well as disposition.  Also, the cultural 

property is often better protected. 
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Through the application of the proposed method involving Fielden’s values, an 

objective alternative to documents such as the “Munich Declaration” is provided 

(Fielden, 1982).  With the former, there is flexibility and direction, whereas the latter 

provides only inflexibility and pragmatism. 

 
Repatriation by Law 

 
New Zealand 

New Zealand’s history of cultural protection laws dates back to the founding of the 

country, with the Treaty of Waitangi.  Signed in 1839 (Anonymous, 2004) by both the 

British colonists and the leadership of the native Māori, the treaty allowed the native 

people of New Zealand to manage their own monetary and cultural resources (Butts, 

2002).  The Treaty of Waitangi also established the sovereignty of the British government 

over the native inhabitants.  As subjects of the British Empire, the Māori were allowed 

active participation in governmental decision-making, and were given the power to 

address grievances with the colonial government retroactively (Butts, 2002). 

In 1901, the New Zealand government created a law to restrict the exportation of 

Māori cultural property.  This law, the Māori Antiquities Act, showed the concern of the 

government and the scholarly community that this cultural property was being 

appropriated by outside sources (Butts, 2002).  However, this anxiety was not exclusively 

for the cultural property of the Māori people.  The rationale behind the Antiquities Act 

was that the heritage of the nation of New Zealand as a whole was being compromised 

(Butts, 2002).  This may have been an effect of the attitude created by the Treaty of 

Waitangi, which seemed to have assumed that the Māori were truly part of the British 
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Empire, and that their culture had become part of the whole of that empire, rather than 

remaining a distinct cultural entity. 

The next step came in 1975, with the Antiquities Act.  This law had several major 

flaws (Butts, 2002), the largest of which was the assumption of prima facie (self-evident; 

Anonymous, 2006) ownership of Māori cultural property by the New Zealand 

government (Butts, 2002). 

While the Treaty of Waitangi and its successors were great steps toward the equality 

of the Māori people in the eyes of the ruling government, there were major problems with 

the treaty.  In 1997, Gerard O’Regan addressed these problems in a paper now known as 

the “O’Regan Report” (Butts, 2002).  O’Regan not only examined the Treaty of 

Waitangi, but all existing heritage laws in New Zealand at the time, as well as “museum 

governance and Māori staffing levels” (Butts, 2002). 

Other heritage laws in New Zealand include the Resource Management Act of 1991, 

created to protect the heritage of New Zealand.  This law makes no distinction between 

natural and cultural heritage, nor does it distinguish Māori cultural property from that of 

the European colonists (Allen, 1998). 

In 1993, the New Zealand Historic Places Trust Act was passed.  This act created a 

Māori Heritage Council that had the duty to protect and register Māori cultural property, 

as well as to assist the New Zealand Historic Places Trust in the development of relations 

between cultural institutions and the Māori.  This has been achieved through aiding 

Māori groups in the preservation of their own cultural heritage, and by providing them 

legal advocacy toward that end (New Zealand Historic Places Trust, 2007). 
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In 2004, the New Zealand Parliament passed the Protected Objects Amendment Act 

that included a detailed list of the types of objects protected and under what 

circumstances (New Zealand Parliament, 2004).  As of 2007, the Protected Objects 

Amendment Act had not existed long enough to provide evidence of its effectiveness.  

Though the current law may not be measured, it is perhaps more significant that the entire 

process be examined.   

Because several laws have been in place, replacing one another and amending one 

another, the process leading toward the current legislation can be described as evolving.  

Beginning with a firm basis for the equality of the native population with the Treaty of 

Waitangi, this created a bilateral culture in New Zealand.  For the purposes of 

preservation with later initiatives, the Māori culture was not considered separate from the 

European side of New Zealand’s culture.  It was merely another facet of the total culture 

that exists in New Zealand.   

Though the cultural view of the national government was to see the Māori as only 

part of their citizenry, the Māori had a clear leadership structure, which allowed them to 

deal decisively with the European settlers, and later the New Zealand government.  

Because of this, as well as the visible and vocal presence of the Māori in the museum 

community, the dialogue of repatriation has remained amicable. 

One weakness in the process is lack of insight on the part of the government when 

instituting new legislation.  Particularly, the Antiquities Act of 1975 paid no attention to 

the treaty that founded the country of New Zealand (Butts, 2002).  Furthermore, it 

assumed that ownership of newly discovered Māori cultural property went automatically 
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to the government, without consideration for the native people from which that cultural 

property originated (Butts, 2002).   

The unique cultural view that the New Zealand Government took toward the Māori 

is viewed as a weak point as well.  Making no distinction between the European culture 

and the Māori culture when formulating sweeping cultural property preservation laws 

sets a very generic standard that may be interpreted as a lack of concern.  While treating a 

native population as an equal to that of the colonizing culture can be seen as favorable in 

political matters, it is something of a problem when dealing with sensitive matters such as 

cultural property.  Another large problem when dealing with laws that equalize the 

culture of the native population with the European citizens is that the native culture may 

be forced to assimilate into the European one. 

Even though the bilateral nature of New Zealand’s culture possibly could be a 

stumbling block toward the amicable repatriation of cultural property, it also may be a 

chance for both the Māori and the museum community to form a tighter bond.  These two 

groups are now on more equal footing, because the Māori have gained a stronger 

presence in the museum community, thus making them a more equal with the European 

members of this community.   

 
Australia 

In Australia, the Aboriginal and Torres Strait Islander Heritage Protection Act was 

adopted in 1984.  It became the primary means of protecting “places, areas, and objects 

of particular significance” to the aboriginal peoples of Australia and the Torres Strait 

Islands (Parliament of Australia, 2006).  This act was peculiar in that it did not include 
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provisions for equal protection for all areas of Australia.  Prior to open debates in 2005, 

the state of Victoria was not covered by this legislation (Parliament of Australia, 2005).   

According to the 1984 legislation, the people of Victoria were not allowed to create 

their own local aboriginal heritage protection laws, whereas the remaining Australian 

states were permitted to do so.  The national government felt it was sufficient that the 

authority over heritage protection simply be delegated to the state Minister’s office, 

without any formal legislation (Parliament of Australia, 2005).  As a reaction to this 

situation, a bill amending the 1984 legislation was passed in 1987.  This bill “inserted” 

Part IIA into the Aboriginal and Torres Strait Islander Heritage Protection Act of 1984, 

which provided stricter protection to the state of Victoria than was allowed for the rest of 

Australia.  It created a mechanism for the aboriginal people to apply to the state Minister 

for emergency protection of cultural heritage that is perceived as being threatened.  If the 

Minister were to decide that the object(s) or place(s) in question were “of such 

significance that it [was] irreplaceable and no other arrangements [could] be made for its 

preservation”, then compensation would be arranged for the affected group (Parliament 

of Australia, 2005). 

The inequality of protection provided by the Aboriginal and Torres Strait Islander 

Heritage Protection Act (both 1984 and 1987) ended in October of 2005, when an 

amendment to the 1987 legislation was introduced.  One of the primary provisions of the 

Aboriginal and Torres Strait Islander Heritage Protection Amendment Bill of 2005 was 

to remove the special circumstances where the state of Victoria was concerned.  When it 

became an Act, the 2005 legislation ensured that the 1984 legislation applied to Victoria 
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in the same way that it did to the rest of Australia.  It also allowed the people of Victoria 

to pass their own heritage protection laws (Parliament of Australia, 2005). 

In practice, the newly amended legislation acts as a “last resort” (Parliament of 

Australia, 2005).  The primary laws involving cultural property are those created by the 

state governments.  When “places and objects of significance are not adequately 

protected” by the laws set in states or territories, then the national legislation is put in 

motion (Parliament of Australia, 2005). 

It is good that Australia continues to refine their heritage laws, for the sake of 

consistency and comprehensiveness.  The process in Australia has been difficult.  The 

fact that one region of the country has been singled out to have less protection than others 

signifies a certain amount of apathy where the national government is concerned.  

Aboriginal populations in the state of Victoria have not been represented in the national 

initiative.  This led to a strident, and at times hostile, debate between governmental 

factions, as well as between the aboriginal people and the national government.  It is a 

good sign that such legislation has been altered to include the formerly unprotected area. 

There is a foreseeable problem with the national initiative currently in place.  While 

the Aboriginal and Torres Strait Islander Heritage Protection Amendment Bill will solve 

the problem of non-comprehensiveness, there still could be the problem of simply using 

the national legislation as a fallback for when state and territorial laws are not enough. 

 
United States 

The first law in the United States to act as protection for native cultural property was 

the Antiquities Act of 1906.  This law protected both movable and immovable cultural 

property on federal lands (Phelan, 1985).  Under the Antiquities Act fines or 
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imprisonment were the penalties for parties that removed, damaged or destroyed any 

“historic or prehistoric ruin or monument, or any object of antiquity” on federal lands 

without first obtaining a permit from the federal government (Phelan, 1985).  While this 

law was not created specifically to benefit Native Americans, it has been utilized to that 

effect. 

In 1979, the Archaeological Resources Protection Act (ARPA) was passed 

protecting archeological resources over 100 years old on federal lands (Phelan, 1985), 

though the precedent has been set for convicting a group of individuals that looted from a 

site on private property (Munson, et al., 1995). This legislation dealt with materials that 

were undiscovered.  ARPA has been utilized as a means to protect archaeological 

resources that have been previously removed from the earth, making it a mechanism to 

protect the archaeological record for posterity (Phelan, 1985). 

The most recent piece of national legislation dealing with native cultural property in 

the United States was adopted in November of 1990.  The Native American Graves 

Protection and Repatriation Act (NAGPRA) applied to “[m]ost federal agencies and all 

museums that receive federal funds” (McKeown et al., 1998).  NAGPRA required such 

institutions to create inventories of all materials that fall into the categories of “human 

remains, funerary objects, sacred objects, and objects of cultural patrimony” (McKeown 

et al., 1998).  After such an inventory was created, the staff of an institution was required 

to notify affected native groups that the materials were present in the institution’s 

collections (McKeown et al., 1998).  It is worth noting that the cultural property affected 

by this legislation involves objects having emotional value. 
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Once inventories and notifications were made, the heart of the process lay with a 

claims process.  Only “lineal descendants, Indian tribes, Native Alaskan villages and 

corporations, and Native Hawaiian organizations” recognized by the federal government 

were allowed to make claims, according to the Department of the Interior (National Park 

Service, 2007).  Because each claim has been considered on its own merit, blanket 

judgments have been avoided. 

NAGPRA and its regulations have been under severe scrutiny since its inception in 

1990.  At a round-table discussion ten years after this law went into affect, several points 

were raised that illustrated the strengths and weaknesses of the legislation (American 

Association of Museums, 2000).  One positive effect of NAGPRA has been that the 

Native American population gained a voice in the museum community.  According to 

Susan Shown Harjo’s comments, Native Americans no longer simply serve as a source 

for archaeological and ethnographic materials.  Instead, partnerships have been formed 

between the museum community and the Native American populations, resulting in a 

dialogue between the two for the benefit of both (American Association of Museums, 

2000). 

The flexibility of definitions for items such as “objects of cultural patrimony” allows 

native groups to specify what objects are sacred to their people.  This flexibility also is 

reflected in the claims process, which permits each claim to be considered independently 

of others.  Because of this, if a native group wishes for their cultural property to be 

studied scientifically, once the claim has been processed and the object(s) in question 

returned, the group may have the material studied.   
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The primary weakness of NAGPRA is that when an inventory is completed, all 

native groups within the geographical area of an object’s point of origin must be notified 

of the object’s existence in the museum collection.  There have been cases that stalled 

simply because of the sheer number of claims on certain materials by different groups of 

Native Americans.  With a piece of legislation such as this, it is best for both sides of the 

debate to have clear leadership.  However, the museum community has professional 

organizations that have the ability provide cohesive leadership and advice for the process 

of repatriation.  In contrast, the Native American community involves many groups, each 

possibly with its own agenda.  As a result it is difficult to formulate any kind of cohesion 

between these native groups. 

In spite of its flaws, NAGPRA presents a great opportunity for the museum 

community.  The dialogue opened by this legislation has made museum staff and other 

academics acknowledge the religious beliefs of the native populations still extant in the 

United States (Hill, 1994).  In some cases, the museum community has begun complying 

with the wishes of these groups, even when return of an object is not included in these.  

For example, objects with high emotional value are given greater respect in collections 

storage.  On part of the native populations, the materials returned often are put into tribal 

museums, and the museum community often is consulted on object preservation, which 

furthers the partnership created by NAGPRA. 
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Repatriation by Ethics 

 
Canada 

While the Canadian Government has no legislation that exclusively treats the 

repatriation of First Nations cultural property, there is a system in place for this purpose.  

In 1991, the Royal Commission on Aboriginal Peoples was established as a policy 

making body.  Throughout the 1990s, several ethical initiatives were put forward by 

professional organizations in Canada.  The Canadian Museum Association worked with 

the leadership of the First Nations groups to create ethics and policy that would address 

key issues of concern with regard to repatriation.  These included “increased involvement 

of aboriginal peoples in the interpretation of their cultures and history by cultural 

institutions, improved aboriginal access to museum collections, and the repatriation of 

artifacts and human remains” (National Park Service, 2006).  Other entities working 

toward a similar end included the Canadian Archaeology Association, the Museum of 

Anthropology in British Columbia, and the Laboratory of Archaeology (National Park 

Service, 2006). 

The Canadian Museum Association’s ethical code, entitled Code of Ethics and 

Guidance for Practice, was in its third edition in 2000.  It includes ethical statements, as 

well as standards of practice for the Canadian museum community (Canadian Museum 

Association, 2000).  Recent discussion (Nicholson and Williams, 2002) on ethics 

suggests that documents such as this actually may be counterproductive toward its 

original intent.  “The word ethics has become a catchall term…[i]ts overuse 

and…association with other words, such as morals, virtues, values, conduct, behavior, 

standards, principles, practices, and codes, contribute to its misunderstanding” 
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(Nicholson and Williams, 2002).  To clarify, ethics involve the application of one’s own 

morals and values when dealing with others, and because of the basis of personal 

principles they are resistant to change.  It is noteworthy that ethics are not in themselves 

morals, values, or virtues.  Also, the term ethics often is applied to standards of practice, 

which are characterized by progressive change as levels of “recognized excellence”, 

evolve (Nicholson and Williams, 2002).    In the case of the CMA’s Code of Ethics and 

Guidance for Practice, both ethics and standards of practice are included in the same 

document (Canadian Museum Association, 2000).  This creates confusion, because the 

two are lumped together and imply similarities, whereas their philosophy and application 

differ significantly.    

In practice, the ethical code and standards for practice produced by the CMA works 

on a case-by-case basis. Museum staff adhere to the tenets of the document while 

remaining sensitive to the cultural property in question, as well as the wishes of the native 

groups with whom they are involved (Museum of Anthropology British Columbia, 1999).  

This system works well, but only so long as there is a general understanding of the ethics 

in question.  In the future, it may be useful for the CMA to create separate documents for 

ethics and standards of practice, simply to avoid confusion and provide better direction.  

When there is confusion over proper ethical behavior, there is a greater chance that an 

individual may act in a way that is unethical (Nicholson and Williams, 2002). 

 
Repatriation by Good Will 

After a cursory analysis, it is surprising that no initiatives have been found on any 

national level in Africa for the repatriation of cultural property.  It was expected that there 

would be some instances of repatriation laws or ethical codes in areas that have recently 
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gained political independence.  While this lack of repatriation efforts may apply to the 

British and French influenced areas of East Africa and West Africa, South Africa may be 

the only exception to this.  Upon independence, the South African government returned 

several soapstone bird carvings to Zimbabwe that were removed from an important 

archaeological site (Anonymous, 1999).  In this case the repatriation seems to have 

served as a political tool for the appeasement of native cultures, or as a peace offering.  In 

such situations, it would be beneficial to examine the state of the museum community of 

the region, and form a plan for the protection of cultural property. 

 
No Evidence of Repatriation 

In South America, there are little or no heritage preservation laws in place.  One 

possible explanation for this is the political and economic instability that has existed in 

the region since each nation gained independence from European rule.  For instance, it 

might be expected that the Brazilian government would have some kind of repatriation 

initiative because of the extant native population.  Even with a number of large cities, 

universities, and preservationists in the academic community, there has been very little 

concern for repatriation.  Some efforts have been made on part of several factions to 

create heritage protection law, but none have been successful yet (Funari, 2000). 

 
Summary of International Methods 

In examining the methods used by several countries for the repatriation of native 

cultural property, one must first remember the three central reasons for such requests: the 

object’s spiritual significance, sentimental value to a lineal descendant, or the object’s 

status as an icon for the culture from which it originated.  These reasons are linked with 
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Fielden’s values (Table 1) of culture, use, and emotion.  By using these values, one may 

determine the proper disposition of an object (Fielden, 1982).  When handling requests 

for the repatriation, a museum’s staff must determine the cultural affiliation of an object, 

what person or persons may possibly own it, and the cultural viewpoint of the staff, so 

that compliance with national repatriation initiatives may proceed with ease. 

An effective repatriation initiative remains sensitive to these preceding issues.  In 

doing so, the initiative ideally opens a dialogue with the native population, brings closure 

to open repatriation cases, and results in some amount of satisfaction on at least one 

party’s side where this closure is concerned.  This is achieved by several methods, but 

each of the successful initiatives has common attributes.   

Successful repatriation initiatives offer equal protection to the people of the entire 

geographic area over which it has influence.  This is best when there are several distinct 

native populations present within one country.  An initiative also is flexible in defining 

the objects to which they apply.  This allows the native population the ability to have 

some say in what is protected.  Also, a successful initiative provides for a regulating body 

to oversee cases of repatriation, and to mediate disputes.  This body could be a 

government agency, or a special committee within an overarching professional 

organization.  It also could be an international organization, such as UNESCO.  A strong 

initiative also should be clear in its intent, as well as its language and structure, offering 

application on a case-by-case basis. 

Weaker initiatives tend to have undergone major revisions, or have been completely 

replaced.  Also, unsuccessful initiatives may result in hostility between the native 

population and the museum community, or even a complete closing of dialogue with the 
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native population on the subject of repatriation.  This is often the result of inflexibility.  

Such inflexibility can come from the attitude of either party, or may be from within the 

defining language of the initiative.  Those initiatives that narrow their scope by providing 

lists of protected objects may actually close the dialogue with the native population if the 

native population has not been involved in preparing such a list.  In essence, such 

initiatives remove the native groups from the decision-making process. 

The objective of all repatriation initiatives at the national level is to preserve the 

cultural property, as well as its original intent, while doing the utmost to serve the 

interests of all parties involved.  The proposed method that may be utilized toward such 

an end is applying the set of values formulated by Fielden (1982).  By keeping in mind 

the cultural, use, and emotional values of cultural property, and applying these values 

both to the museum’s motive for keeping the object(s), as well as the native group’s 

reason for requesting the return of any cultural property, it may be easier to determine its 

proper disposition. 

Also, because the process of creating these initiatives is one that continues to evolve, 

the opportunity exists for those countries without any initiatives for repatriation to use 

Fielden’s values in the formation of new repatriation initiatives.  This might be done not 

by including these values in the actual text of a law, or in an ethical statement, but by 

offering them as a suggested method of remaining in compliance with these initiatives.  

In addition to applying these values, a country in the process of creating a repatriation 

initiative may learn from other countries with previous success.  It is not entirely 

necessary for such countries to begin the process from the same level that others have.  
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By adapting the most successful aspects of several national initiatives, it could be 

possible to create a new initiative to the needs that each nation faces. 

While the opportunities for growth and understanding through the repatriation 

process are many, it also poses several threats.  There is an attitude within the museum 

community that once repatriation begins, it will escalate into a never-ending stream of 

repatriation requests.  The application of Fielden’s values provides protection from 

depleting most cultural objects in museum collections.  In contrast, the “floodgate myth” 

has resulted in national initiatives that are counterproductive to the process of 

repatriation, as well as to the amicable dialogue between the museum community and 

populations from which cultural property might originate (Yasaitis, 2006).  One such 

instance has occurred in Great Britain, where a combination of laws has been specifically 

aimed at the retention of cultural property in the national museums (Guardian Unlimited 

Press Association, 2005).  The British Museum Act of 1963 and the Museums and 

Galleries Act of 1992 forbid the disposal of any object without the permission of the 

Board of the museum where the object is located (United Kingdom Parliament, 1992).  

These laws help to create a museum policy that will not allow the repatriation dialogue to 

advance.  Also counterproductive are international agreements such as the Munich 

Declaration, which further threaten the relationship between the museum community and 

cultures that might request the return of cultural property. 

 
Conclusions 

The significance of this work is in that it provides direction for the museum 

community worldwide.  By utilizing Fielden’s values, a museum’s staff can take a critical 

view of its collections, and its motives for keeping them.  A dialogue, and perhaps later a 
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partnership, might be opened with native groups over the cultural property in the 

museum’s collections. This might ensure that neither the interests of the native 

population or the museum are compromised.  Also, these values allow the museum to act 

in the best interest of the cultural property. 

It has been found that while there are several approaches to repatriation, the most 

effective of these have common traits.  Such initiatives offer equal application to the 

entire applicable geographic area, provide an overseeing body to mediate disputes, and 

allow for flexibility in defining the objects covered by the initiative.  These traits allow 

the initiative to open a dialogue with native groups, bring closure to existing repatriation 

cases, and have at least one party be satisfied with this closure.  Furthermore, it has been 

found that the utilization of Fielden’s values in the process of repatriation can produce a 

product beneficial to the cultural property by placing it in the most appropriate custody.  

Also, these values allow the interests of the museum to be taken into account, as well as 

those of the native population.  The original assumption that repatriation issues and 

decisions can be objectively and methodically addressed by applying successful national 

repatriation initiatives and types of value has been provisionally proven.  The values used 

create a system that can be easily used by the museum community, allowing them some 

amount of control over the process, but their application requires honesty, objectivity, 

and the ability to accept change. 

The use of Fielden’s values is recommended as a method of determining the 

disposition of cultural property, as well as a guide for the production of new repatriation 

initiatives.  Fielden’s values may be applied to both sides of the repatriation debate, and 

therefore present a more objective method for this very emotional topic.  By using these 
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as a basis for evaluation, a country may be able to determine if the application of its 

current repatriation initiatives has been objective and effective. 

Further work is needed to refine the working parameters (i.e., characteristics) of 

Fielden’s values to better serve the diversity of the issues of repatriation.  This is a task 

for the museum community, and was not the focus of the current study. 

In a time when questions arise as to how objects came to be in the collections of 

museums worldwide, and tempers flare on both sides of the emotional debate that is 

repatriation, there is a need for objectivity and fairness.  Objects return to their 

originating groups and locations, and some remain where they are, in the collections of 

museums.  However, one question remains.  Is repatriation, as Neil MacGregor has said, 

“yesterday’s question” (Redman, 2007)?  It may be a question of the past to some, if the 

Munich Declaration and its signatories are to be believed, but the process is still evolving, 

changing, and growing with no end in sight (British Museum, 2003).  Repatriation may 

not be a question of the past, so much as it is a sign of the times. 
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APPENDIX 

All clarifications are derived from definitions in Merriam-Mish (2005). 

 
Emotional Values 

Wonder—incites a feeling of astonishment, admiration, or awe. 

Identity—incites a feeling of sameness with the originators. 

Continuity—provides figurative continuation of a process. 

Respect and Veneration—considered of high regard or sacred character. 

Symbolic and Spiritual—considered of ecclesiastic, religious, or symbolic 
character. 
 

Cultural Values 

Documentary—provides substantiation or authentication of facts, often historical. 

Historic—considered of lasting importance. 

Archeological and Age—considered of importance due to archaeological 
significance or age. 
 
Aesthetic and Architectural—considered of value due to artistic or structural 
characteristics. 
 
Townscape—considered important to overall image of an urban environment. 

Landscape and Ecological—considered important to the overall rural 

environment, or nature. 

Technological and Scientific—considered important due to character as an 
advancement in technical or scientific progress. 
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Use Values 

Functional—having a regular, practical function. 

Economic—having the ability to produce income. 

Social—being useful to human society as a whole. 

Educational—having use as a learning tool. 

Political—having a use in governmental matters. 
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