
 

 

 

 

 

ABSTRACT 

The Principled Constitutionalism of Justice Anthony M. Kennedy 

Anthony D. Bartl, Ph.D. 

Mentor: David K. Nichols, Ph.D. 

Justice Kennedy is the nation's most influential jurist, but he is given little respect 

as a constitutional and legal thinker. Dubbed the “swing justice” for his pivotal position 

between the Supreme Court's “liberal” and “conservative” blocs, his frequent control of 

the Court's most controversial cases is often resented and criticized for an apparent lack 

of a consistent basis in constitutional principle or jurisprudential method. This 

dissertation joins the work of those who have previously sought to defend Kennedy from 

charge that he has no jurisprudential integrity. It differs from those previous works, 

however, by acknowledging a diversity to Kennedy's arguments that prevents his 

approach from being captured by a single ideological or methodological commitment. 

Whereas Kennedy's previous defenders have sought to uncover a particular method or an 

overarching idea that guides his jurisprudence, I argue that Kennedy finds different 

principles at work in the text of the Constitution and sees his role as a judge to give full 

voice to these principles as demanded by the context of particular cases. To show how 

Kennedy's thought reflects upon these principles, I examine his opinions in certain 

critical and controversial areas of constitutional law—establishment and free exercise, 



speech and press, and due process liberty. Moving through Kennedy's opinions, a clear 

commitment emerges to both liberty and equality as preeminent constitutional principles 

that often work together but sometimes find themselves in tension. A proper resolution of 

these cases, in Kennedy's understanding, requires careful exploration of the meaning of 

these principles and the prudent use of judgment in order to find “the correct balance in 

constitutional interpretation.” 
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EPIGRAPH 
 

A foolish consistency is the hobgoblin of little minds, adored by little statesmen and 
philosophers and divines. 

- Ralph Waldo Emerson 

A Statesman . . . anxious to keep the ship of state on an even keel and steer a steady 
course may lean all his weight now on one side and now on the other. His arguments in 
each case when contrasted can be shown to be not only very different in character, but 

contradictory in spirit and opposite in direction: yet his object will throughout have 
remained the same . . . . We cannot call this inconsistency. In fact it may be claimed to be 

the truest consistency . . . . 
- Winston Churchill 

 

I have a very consistent jurisprudence. 
- Anthony M. Kennedy 
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CHAPTER ONE 

Introduction 

 
At the 2010 Ninth Circuit Judicial Conference, Chief Judge Alex Kozinski 

introduced the keynote speaker, Justice Anthony M. Kennedy, as “the most important 

Supreme Court justice of our time.”1  As Kennedy has “either written or been the swing 

vote” for the Court’s most significant cases spanning the past two decades, Kozinski 

added, “books will be written, analyzing and fully appreciating the depth of his impact on 

American law and our way of life.”2  Kennedy seldom receives the kind of praise heaped 

on him by his old friend and former law clerk.  Far more often he is the target of the 

harshest criticism.3  No one denies Kennedy’s influence, but Eric Posner captures the 

common view of that influence in a book review for the New Republic: “Justice Kennedy 

has power, but he lacks respect.”4  If Kozinski was right about the quality of his friend’s 

                                                                 
1
 C-SPAN, “Conversation with Justice Kennedy, August 19, 2010, Ninth Circu it Judicial 

Conference,” C-SPAN Video Library, 0:15, http://www.c-spanvideo.org/program/295166-2 (accessed 

April 1, 2012).   Kozinski was one of Judge Kennedy’s first law clerks. 

2
 This claim is bolstered by the fact that Kennedy has been in majority more than any other justice 

since he arrived on the Court in 1988.  See Frank J.  Colucci, Justice Kennedy’s Jurisprudence (Lawrence: 

University of Kansas Press, 2009), 1.  

3
 See Douglas M.  Parker, “Justice Kennedy: The Swing Voter and His Critics,” Green Bag 11, no.  

3 (Spring, 2008), http://www.greenbag.org/v11n3/v11n3_parker.pdf (accessed April 1, 2012); and Edward 

Lazarus, “The Current Supreme Court Term, and the Pivotal Role of ‘Swing’ Justice Anthony Kennedy,” 

Findlaw, December 6, 2007. 

4
 Eric Posner, “The Decider,” review of Justice Kennedy’s Jurisprudence: The Full and Necessary 

Meaning of Liberty, by Frank J.  Colucci, The New Republic, January 11, 2010, 12:04 am 

http://www.tnr.com/book/review/the-decider (accessed April 6, 2012). 



 

2 

 

work, then legal commentators greatly undervalue Kennedy as a jurist and a 

constitutional thinker even as they obsess over his key vote in controversial cases.5 

The New York Times proclaims him “the most powerful jurist in America” and 

tartly adds: “The Constitution, it turns out, means exactly what Justice Kennedy says it 

means.”6  The general consensus among Court watchers reflects this insight, leading 

some to call it the “Kennedy Court.”7  While the consensus admits his influence, it holds 

his jurisprudence to be a mystery.8  In the confusion over his legal reasoning he has been 

characterized as everything from a profile in caprice to a pompous moralist, from a 

restrained pragmatist to an activist among activists.9  Though he is most often considered 

a “centrist,” tendencies toward “respectable conservatism” and “libertarianism” have also 

been identified.10  The most common account of Justice Kennedy remains the story of his 

                                                                 
5
 For instance, both preceding and subsequent to oral argument regarding the constitutionality of 

the Patient Protection and Affordable Care Act, speculations about Kennedy’s vote dominated the 

discussion in the blogosphere as well as more tradit ional media.  Typical is this article: Clarence Page, 

“Justice Kennedy's Obamacare Swing Vote,” The Chicago Tribune, April 2, 2012, 

http://articles.chicagotribune.com/2012-04-02/news/ct-oped-0401-page-20120401_1_health-care-health-

insurance-tea-party-extremists (accessed April 6, 2012).  

6
 Adam Liptak “Roberts Court Sh ifts Right, Tipped by Kennedy.”  New York Times, June 30, 

2009.  http://www.nytimes.com/2009/07/01/us/01scotus.html (accessed, March 20, 2012). 

7
 See Erwin Chemerinsky, “The Kennedy Court: October Term 2005,” Green Bag 9, no.  4 

(Summer 2006); and Linda Greenhouse, “Is the ‘Kennedy Court’ Over?” The New York Times: 

Opinionator, July 15, 2010, 9:39PM  

8
 See Gerald J.  Russello, “Still Unexplained,” review of Justice Kennedy’s Jurisprudence: The 

Full and Necessary Meaning of Liberty, by Frank J.  Colucci, The Review of Politics 72, no.3 (Summer 

2010): 538-40; and Garrett Epps and Dahlia Lithwick, “The Sphinx of Sacramento,” Slate.com, 27 April 

2007,under “Will the real Anthony Kennedy please stand up?,” http://www.slate.com/id/2165133/ 

(accessed April 1, 2012). 

9
 See Terence Moran, “Profiles in Caprice,” New Jersey Law Journal, July 13, 1992; Robert 

Reinhold, “Restrained Pragmatist Anthony M .  Kennedy,” New York Times, November 12, 1987; and 

Thomas Keck, The Most Activist Supreme Court in History (Chicago: University of Chicago Press, 2004).  

10
 See Richard Ruben, “Man in the Middle,” California Lawyer, October 1992; Carl Cannon, 

“Anthony Kennedy,” California Journal, November 1997, 21-27; Richard Brust, “Man in the Middle,” 
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critical swing vote in close cases whose outcome might go in either a liberal or 

conservative direction, a position through which he has been able to produce the 

moderately conservative outcomes he desires.11  Even more than his fellow swing justice 

on the Rehnquist Court, Sandra Day O’Connor, empirical studies show Kennedy to have 

been the most powerful justice on the bench, and since the departure of O’Connor and 

Souter, Kennedy’s position at the Court’s fulcrum has only solidified.12 

In contrast to the conventional view, a small but growing troop of Kennedy 

scholars seeks to uncover a pattern to his jurisprudence that has eluded the greater body 

of Court observers.13  While the consensus tends to see Kennedy as a centrist or as a 

moderate conservative, this newer scholarship depicts Kennedy as everything from a 

                                                                                                                                                                                                 
ABA Journal, October 2003, 24-25; and Earl M.  Maltz, “Anthony Kennedy and the Jurisprudence of 

Respectable Conservatism,” in Rehnquist Justice: Understanding the Court Dynamic , ed.  Earl M.  Maltz 

(Lawrence: University Press of Kansas, 2003), 140-56. 

11
 See note 10 as well as Patrick D.  Schmidt and David A.  Yalof, “The Swing Voter Revisited: 

Justice Anthony Kennedy and the First Amendment Right of Free Speech,” Political Research Quarterly 

53 (June 2004): 209-217; and Liam Skilling, “Features: Justice Anthony M .  Kennedy,” Hawaii Bar 

Journal, February 2007, 30-32. 

12
 See Pau l Edelman and Jim Chen, “The Rehnquist Court in Empirical and Statistical 

Retrospective: The Most Dangerous Justice Rides into the Sunset,” Constitutional Commentary 24 (Spring 

2007): 199-219; Lee Epstein and Tonja Jacobi, “Super Medians,” Stanford Law Review 61 (2008): 37-99; 

Andrew D.  Mart in, Kevin Quinn, and Lee Epstein, “The Median Justice on the United States Supreme 

Court,” North Carolina Law Review 83 (June 2005): 1275-317. 

13
 See Akhil Reed Amar, “Justice Kennedy and the Ideal of Equality,” Pacific Law Journal 28 

(1997): 515-532; Randy Barnett, “Justice Kennedy’s Libertarian Revolution: Lawrence v. Texas,” Cato 

Supreme Court Review 23 (2003): 21-41; Frank J.  Colucci, Justice Kennedy’s Jurisprudence; Colucci, 

“The Court’s Three Marshalls,” Polity 33 (Fall 2000): 128-50; Helen J.  Knowles, The Tie Goes to 

Freedom (Lanham, MD: Rowman and Littlefield, 2009); Knowles, “From a Value to a Right: The Supreme 

Court’s Oh-So-Conscious Move From Privacy to Liberty,” Ohio Law Review 33 (2007): 595-622; Lisa K.  

Parshall, “Embracing the Living Constitution: Justice Anthony M .  Kennedy’s Move Away from a 

Conservative Methodology of Constitutional Interpretation,” North Caro lina Central Law Review 30 

(2007): 25-74; Parshall, “Redefining Due Process Analysis: Justice Anthony M.  Kennedy and the Concept 

of Emergent Rights,” Albany Law Review 69 (2005): 237-298; and David K.  Nichols, “Merely Judgment: 

The Supreme Court and the Admin istrative State,” in The Supreme Court and American Constitutionalism, 

eds.  Bradford P.  Wilson and Ken Masugi (Lanham, MD: Rowman and Litt lefield, 1998), 211-31. 
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libertarian ideologue to a proponent of a modified form of “the living constitution,” that 

is, a more conservative version of the late Justice William Brennan.  A further difference 

between the mainstream commentary and the new scholarship is that the former focused 

on Kennedy’s votes—with journalists attempting to mark his political identity and 

political scientists measuring his relative power—while the latter seeks to understand the 

justice’s thought by interpreting his opinions.  The seriousness with which these 

observers take Kennedy’s ideas adds much of value to the scholarly conversation about 

his jurisprudence.  Indeed, any persuasive account that seeks to rescue Kennedy from 

charges that his pivotal opinions are ad hoc justifications rather than judgments founded 

on a specific constitutional rationale must be welcome by those seeking a reasoned 

account of our constitutional law.   

This new Kennedy scholarship is framed by the early essays of two prominent 

legal theorists who see in Kennedy reflections of their own thought.  Akhil Amar’s 

“Justice Kennedy and the Ideal of Equality” argues that Kennedy possesses “a 

[constitutional] vision of truly equal citizenship in a diverse, pluralistic, boisterous, 

participatory democracy.”14  Randy Barnett’s “Justice Kennedy’s Libertarian Revolution: 

Lawrence v. Texas” argues that Kennedy is more individualistic and libertarian than 

anything else.  Amar’s egalitarian Kennedy is a populist who believes that the people’s 

will should be largely free of restraint and that every individual citizen is an equal part of 

that people whose voice is for all intents and purposes the vox dei.  He seeks and finds 

                                                                 
14

 Amar, “Justice Kennedy,” 515.  
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evidence of this “equality ideal” in a broad range of written and oral statements that 

Kennedy has made both on and off the bench, over many areas of law. 15 

Barnett’s stark alternative grounds Kennedy’s supposed libertarianism in 

Kennedy’s opinion in Lawrence v. Texas.  Calling attention to the obvious emphasis on 

individual liberty in this opinion, Barnett sees an abandonment of “the presumption of 

constitutionality” in favor of what he calls the “presumption of liberty.”  Barnett believes 

that this change may signal a revolution on the Court that would place the burden of 

proof on the legislature for the necessity and propriety of a law whenever an individual 

citizen makes a plausible claim that the law infringes on his freedom.  This libertarian 

Kennedy has fared better than the egalitarian Kennedy, and arguments for the central 

importance of liberty in Kennedy’s jurisprudence drive the first two book- length studies 

to be published on Justice Kennedy’s jurisprudence by political scientists Helen Knowles 

and Frank Colucci.   

These impressive studies do much to rescue Kennedy from the charge that he is 

inconsistent, indecisive, or capricious.  Yet any attempt to explain his approach in terms 

of a single political or judicial philosophy or methodology runs into two problems.  First, 

Kennedy explicitly rejects the desire to distill the Constitution into a single idea or to boil 

down the judicial art to a systematic method.  He has said: “I do not have an overarching 

                                                                 
15

 Amar’s idea of equality envisions constitutional rights primarily as a set of democracy -

protecting procedural guarantees that looks  much like John Hart Ely’s theory of judicial review.  It is not 

the activist vision of equality that demands certain substantive outcomes, as favored by Ronald Dworkin 

and others.  Unlike Ely, however, Amar is clear that even the processes of the Constitu tion ultimately serve 

substantive ends—particularly the nation’s substantive commitment to equality—and do not exist simply 

for their own sake.  See Akhil Reed Amar, America’s Constitution: A Biography (New York: Random 

House, 2005); John Hart Ely, Democracy and Distrust: A Theory of Judicial Review  (Cambridge: Harvard 

University Press, 1980); and Ronald Dworkin, Sovereign Virtue: The Theory and Practice of Equality  

(Cambridge: Harvard University Press, 2000). 
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theory, a unitary theory of interpretation.  I am searching, as I think many judges are, for 

the correct balance in constitutional interpretation.”16  Second, the diversity of Kennedy’s 

rulings and rationales appear to bear out this claim.  This diversity is the very thing 

leading to the charges of inconsistency and lack of principle in the first place, and 

attempts to subsume this diversity into a unified theory must admit of numerous 

exceptions to the rule. 

The project of this dissertation is to reveal a consistency among the diversity of 

Kennedy’s opinions that can accommodate and account for that diversity, rather than one 

that seeks to explain it away.  This project is encouraged by often compelling evidence 

for each of the two contrary attempts to identify Kennedy’s constitutional ideals.  At 

different times, dealing with different situations and different parts of the Constitution, 

Kennedy can look in turns like a libertarian individualist in the mold of Randy Barnett or 

an egalitarian populist in the mold of Akhil Amar.  Kennedy’s desire to find “the correct 

balance in constitutional interpretation,” I argue, is the desire to give full and proper 

voice to each of the Constitution’s principles, and especially to the central ideas of liberty 

and equality. 

 

The Contributions and Limitations of the New Kennedy Scholarship 

 Based on only a handful of cases, Amar’s and Barnett’s early attempts to explain 

Kennedy have been subject to criticism, and in the later instance, revision.  Since then, 

Amar has largely kept silent on Kennedy and Barnett has admitted to an overly optimistic 

                                                                 
16

 Senate Committee on the Judiciary, Hearings on the Nomination of Anthony Kennedy to be 

Associate Justice of the Supreme Court of the United States, 100
th

 Cong., 1
st

 sess., December 14-16, 1987, 

154; Terry Carter, “Crossing the Rubicon,” California Lawyer, October 1992. 
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evaluation of Kennedy in an exchange with Dale Carpenter. 17  Undeterred by Carpenter’s 

critique, or even by Barnett’s backpedalling, Helen Knowles and Frank Colucci continue 

to argue for an idealistic Kennedy that in their respective ways picks up where Barnett 

left off (though Knowles does this more directly than Colucci).  

The stated goal of Knowles’s book is “to show that, contrary to popular wisdom, 

many of Justice Kennedy’s Supreme Court opinions clearly show that he is a highly 

principled jurist,” and that he employs “a judicial philosophy that can, for several areas of 

law, be characterized as (1) modestly libertarian and (2) consistent.”18  Insofar as the 

book quite effectively demonstrates the crucial importance of liberty in Kennedy’s 

constitutional thought, she proves that Kennedy is a principled judge.  Showing that 

Kennedy has principles, however, is not nearly as difficult as showing that he applies 

these principles consistently throughout the body of his opinions.  Knowing this to be 

true, Knowles repeatedly qualifies her claim, and she announces in the final paragraph of 

her “Introduction,” that she will not try to “shoehorn” cases that do not fit her thesis (17).  

As her argument progresses through the body of the book, the only general area of law 

for which Knowles seems to prove Kennedy’s libertarian bent is the freedom of speech 

cases.  To be sure, she shows Kennedy’s commitment to liberty in a number of other 

opinions, but these examples never amount to clear case for a libertarian view of privacy 

or equal protection—the other areas to which she devotes chapters in the book.  And she 

leaves many important areas of law unaddressed. 

                                                                 
17

 Dale Carpenter, “Is Lawrence Libertarian?,” Minnesota Law Review 88, no.  2 (2004): 1140-

1170.  Randy Barnett, “Grading Justice Kennedy: A Reply to Professor Carpenter,” Minnesota Law Review 

89 (2005):1582-1890. 

18
 Knowles, The Tie Goes to Freedom, 15, 195-96. 
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 A need to limit the scope of her book is understandable, but it is also convenient 

for her argument.  The account of Kennedy’s individualized understanding of equal 

protection is insightful and to a large degree persuasive, but she seems unaware of the 

problems inherent in describing Kennedy’s position as “egalitarian libertarianism.”19  If 

she is right that “Kennedy does not believe that equality and liberty make competing 

claims, [and that] they are two parts of a philosophical whole,” the account of the whole 

that she proposes seems merely to collapse equality into liberty, without giving a clear 

explanation as to why this should be the case, and without taking into consideration the 

possible objections to her account.  Moreover, calling Kennedy an “egalitarian 

libertarian,” rather than a “libertarian egalitarian,” is a subtle way of setting liberty above 

equality, suggesting that what Knowles really means is that the two principles do not 

conflict, as long as equality is understood to be subservient to liberty—or is a mere 

explanatory part of the whole theory of liberty.   

Egalitarians like Amar, of course, would object to this characterization of 

equality.20  To them, equality takes precedence over liberty.  This position leads many of 

them to give short shrift to the idea of individual rights.21  Equality as architectonic 

principle gives way to popular sovereignty and consent of governed as the guiding rules 

                                                                 
19

 Knowles, “From a Value to a Right,” 617.  

20
 In this group I include a number of prominent constitutional scholars, such as Bruce Ackerman, 

Thomas Keck, Larry Kramer, and Mark Tushnet. 

21
 See Amar, America’s Constitution, especially 11-13, 292, and 299.  In his vision of the 

Constitution, the people’s “popular sovereignty right” appears as the only truly inalienable right—a plain 

departure from the liberal theory of the Declaration of Independence.  With the notable exception of the 

amendment power in Article V, Amar v iews constitutional rights as instrumental goods (in the service of 

democracy and popular sovereignty) rather than intrinsic goods, and he sees them as mutable protections 

that owe their existence to the mere will of the people as expressed in  the Constitution (not to the 

preexistent demands of natural or div ine justice).  
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of Constitutional interpretation.  Like Knowles they would say that equality and liberty 

do not conflict, but they obviously have a much different understanding of these 

principles.  If equality is paramount, according to this point of view, then liberty is 

merely what the majority says it is (presuming of course that there is a legitimate 

mechanism by which to determine the popular will).  This populist egalitarianism is, of 

course, the antithesis of libertarianism.22  

By contrast, Randy Barnett, the leading light of constitutional libertarianism, 

gives no respect to the notion of popular sovereignty and actually calls consent of the 

governed a “myth.”23  His vision would call into question the legitimacy of the vast 

majority of laws and government activity.  The liberty of the individual always trumps 

any notion of the common good or the popular will.  This liberty has no bounds, except 

for the space where it meets the rights of other individuals.  Such liberty is egalitarian 

only in the sense that everyone possesses it.  The natural equality of human beings adds 

nothing more to a libertarian theory of government legitimacy, nor does equal citizenship 

seem to have any bearing on the legitimacy of individual laws.  

The inflexibility of this theory casts considerable doubt as to whether it makes 

sense to describe a Supreme Court Justice (or anyone) as moderately libertarian.  One is 

either a libertarian, or one is not, it would seem.  Stephen O’Hanlan follows this 

assumption when arguing against Kennedy’s libertarianism in his article, “Justice 

                                                                 
22

 This populist vision of liberty is what Benjamin Constant called “ancient liberty,” in contrast to 

the “modern liberty” ascribed to by libertarians (as well as most liberals  and conservatives).  This is the 

notion of liberty championed by Justice Breyer in h is book, Active Liberty: Interpreting Our Democratic 

Constitution (New York: Vintage Books, 2005).  

23
 Randy Barnett, Restoring the Lost Constitution: The Presumption of Liberty (Princeton, NJ: 

Princeton University Press, 2004).  
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Kennedy’s Short-Lived Libertarian Revolution.”  This article scans the areas of law that 

Knowles covers in her book, as well as Kennedy’s opinions in the Court’s other areas of 

individual rights law.  O’Hanlan concludes that indeed “Justice Kennedy values liberty—

but a liberty more commonly accepted in popular opinion than the rigid liberty associated 

with libertarianism.”24  While he argues that in many areas Kennedy’s jurisprudence 

departs significantly from the libertarian position, he believes this departure is most 

apparent in Kennedy’s “paternalistic” reasoning in the partial birth abortion case, 

Gonzales v. Carhart. 

Instead of attempting to explain Kennedy by fitting him into an ideological mold, 

some have looked to his judicial methodology or his general approach to constitutional 

interpretation.  Lisa K. Parshall follows this route in her article, “Embracing the Living 

Constitution: Justice Anthony M. Kennedy’s Move Away from a Conservative 

Methodology of Constitutional Interpretation.”  The frame of this article is the long-

running debate between the originalists and the advocates of a living constitution.  

According to Parshall, Kennedy’s tenure on the Court has been marked by a slow 

movement away from “conservative” originalism toward a position that “is increasingly 

receptive to the notion of the Living Constitution.”25 

Parshall measures this movement as an increasing divergence between Scalia and 

Kennedy’s opinions, particularly “in the Court’s substantive due process jurisprudence.”  

While Scalia believes that the meaning of the Constitution is “fixed according to text and 

tradition,” Kennedy adopts a more “dynamic” and “evolving” interpretation of the 

                                                                 
24

 Stephen O’Hanlon, “Justice Kennedy’s Short-Lived Libertarian Revolution,” Cardozo Public 

Law Policy and Ethics Journal 7 (2008), 5. 

25
 Parshall, “Embracing the Liv ing Constitution,” 24.  
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Constitution’s meaning that is sensitive to “contemporary values.”  “Rather than 

believing that the fundamental constitutional values have changed,” Parshall goes on to 

say, “Kennedy believes that interpretive refinement is itself an enduring constitutional 

value” (36). 

Thus, it turns out that Kennedy’s position, though more flexible than Scalia’s 

originalism, is more fixed than Brennan’s living constitution.  While Brennan believes 

that constitutional values are historically relative, Kennedy believes that constitutional 

principles are fixed and enduring.  What changes are not the principles themselves but 

our perspectives on them as well as the circumstances in which they are applied.  This 

does not change the meaning of Constitution; it merely admits adjustments in our 

understanding of that meaning and in its application.  

Parshall concludes that “Kennedy’s constitutiona lism is not sufficiently or finitely 

well- formed enough to confidently draw the conclusion that he either has or has not 

adopted a living vision of constitutional interpretation” (67).  His methodology is 

certainly not “as broad as Justice Brennan or Marshall’s” (73).  Yet, because Parshall 

believes the crucial distinction to be between those who interpret the Constitution 

“dynamically” and those who interpret it “statically”—rather than between those who do 

believe in enduring principles and those who do not—she maintains that Kennedy is 

closer to Brennan and Marshall than he is to Scalia.  Ultimately, however, she leaves 

Kennedy in limbo between the two poles of originalism and full-blown living 

constitutionalism, and leaves a substantive analysis of Kennedy’s jurisprudence to others.  

Finally, Frank J. Colucci, joins the conversation with Justice Kennedy’s 

Jurisprudence: The Full and Necessary Meaning of Liberty.  Colucci’s thesis is that 
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Kennedy represents a conservative version of Ronald Dworkin’s judicial theory and 

Justice Brennan’s judicial practice.  Similar to Parshall, Colucci draws a clear distinction 

between Kennedy’s approach and Justice Scalia’s “originalism based on text and specific 

tradition.”26  Unlike Parshall, however, he fleshes out what he calls Kennedy’s “moral 

interpretation” of the Constitution that empowers courts to enforce “the full and 

necessary meaning of liberty.”  The Constitution has certain high moral imperatives and 

the job of a Supreme Court Justice is to insure the laws of the land comport with them.  

Looking for both “interpretive approach” and “substantive ideal,” Colucci traces 

Kennedy’s jurisprudence through several areas of law, including abortion, religion, equal 

protection, free speech, and structure of government.   

Colucci believes in the end that Kennedy “transcends [the]debates between 

judicial activism and restraint.”  And he argues that Kennedy rejects Scalia’s interpretive 

vision that sees judges engaging in “a mechanical process that requires only the 

‘essentially lawyer’s work’” (184).  Instead, he says that Kennedy believes a correct 

interpretive method “requires judges to make difficult, controversial moral judgments 

based on an application of the broad guarantees of the Constitution to a specific case.”  

Colucci depicts Kennedy’s view of judging as primarily an act of moral deliberation.  

This approach not only leads him to conclude that Kennedy is a conservative version of 

Dworkin or Brennan, but he also seems to concede to Barnett’s image of Kennedy as 

libertarian revolutionary on the Court.  This is likewise a concession to Thomas Keck’s 

contention that Kennedy is among the most activist of judges, despite Colucci’s claim 

that Kennedy moves beyond these old divisions.  

                                                                 
26

 Co lucci, Justice Kennedy’s Jurisprudence, 2. 
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Colucci’s analysis fails to account for Kennedy’s critique of Dworkin’s theory of 

constitutional interpretation: that his “synthesis” of moral and constitutional principle 

falls prey to “the natural [but fallacious] tendency to equate a just regime with a 

constitutional regime.”27  Kennedy’s jurisprudence necessarily contains a vision of the 

moral ends of the Constitution (one that at times can look much like Colucci describes), 

but he does not see the Court’s job as simply applying such a vision to the case at hand.  

Rather, standing at the legal nexus of often competing Constitutional principles and the 

practical realities of the cases at hand, Kennedy believes a judge must assess the relative 

weight of these claims in accordance with proper constitutional and legal procedure.  One 

might argue that this deference to constitutional and legal norms has a moral mandate, 

but that is hardly the same thing as saying that one’s moral judgment should be the 

determinative factor in adjudicating a conflict before a court of law.  Kennedy approaches 

the moral ends of the Constitution, not as a Dworkinian philosopher forms abstract 

“conceptions,” but as a judge who derives the law’s spirit “chiefly from its words.”28  The 

grand moral ends of our regime do not speak to Kennedy directly.  He does not read them 

in the nature of things, or find them in the unfolding revelation of historical truth, or bring 

them into existence of his own will, but discovers them in the text and history of the 

Constitution. 

  

                                                                 
27

 Anthony M.  Kennedy, “Unenumerated Rights and the Dictates of Judicial Restraint,” Address 

to the Canadian Institute for Advanced Legal Studies, Stanford University, Palo A lto, CA (Ju ly 24-Aug 1, 

1986), 18. 

28
 Sturgis v. Crowninshield, 17 U.S.  122, 202 (1819).  See also Jacobson v. Massachusetts, 197 
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Original Contribution 

 This dissertation will be taken up in a similar spirit to the judicial studies on 

Justice Kennedy by Knowles and Colucci—as well as a number of recent studies of other 

sitting justices.29  Like them, I seek to move beyond quantitative analyses of voting 

behavior that measure power or position on a political spectrum and toward an 

understanding of the ideas that shape his judicial opinions.  Thus, I focus on the 

arguments Kennedy makes and use evidence of his voting patterns in a supporting role 

only.  Like Knowles and Colucci, I challenge the prevailing belief that there is no 

consistency to Kennedy’s jurisprudence, yet unlike them I take seriously Kennedy’s 

disclaimer against finding a single ideology or methodology by which to explain his 

actions and opinions on the Court.  Kennedy’s statement that he is searching “for the 

correct balance in constitutional interpretation” is the starting point of my investigation.   

Justice Kennedy’s jurisprudence, I argue, is not determined by his political 

inclinations, by a commitment to a simple ideology, or by the use of a specific method of 

interpretation.  Instead, he sees a Constitution animated by the fundamental principles of 

liberty and equality, from which emerge this nation’s twin commitments to the protection 

of individual rights and republican government.  While liberty and equality may exist in 

harmony in the realm of theory, as can be seen in the Declaration of Independence, a 

tension exists between them in practice.  As a judge, Kennedy looks to the various 

provisions of the Constitution as a guide to balancing between the demands caused by 

this tension.  From Kennedy’s opinions we learn that this tension is least pronounced 

                                                                 
29

 See Richard Brisbin, Justice Antonin Scalia and the Conservative Revival  (Baltimore: Johns 

Hopkins University Press, 1997); Sue Davis, Justice Rehnquist and the Constitution (Princeton, N.J.: 

Princeton University Press, 1989); and Scott Gerbert , First Principles: The Jurisprudence of Clarence 
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where the First Amendment is controlling, because its prohibitions are justified by both a 

strong, libertarian standard of protection for the freedom of conscience and by the 

demands of democratic government.  Where liberty of action is involved, Kennedy seeks 

“a careful, reasoned balance” between individual liberty and the needs of society as 

determined by the people’s representatives.   

In drawing attention to Kennedy’s treatment of liberty and equality in his 

opinions, I intend to show how his judicial rhetoric and his approach to judging may 

inform the debate over the principles of the Constitution that has been ongoing since the 

conflict between the early twentieth century’s Social Darwinist champions of liberty and 

the populist and Progressive advocates of equality.  This conversation has been revived 

within much of the scholarly literature on the Court and the Constitution.  Like their 

precursors in the last century, these scholars adopt an ideological attachment to one or the 

other of these two fundamental constitutional principles.  The work of these scholars 

shows how the logic of each of these principles, when separated from each other, can 

expand to swallow up all other considerations.  In his opinions, Kennedy reveals that a 

proper understanding of liberty and equality requires that they be considered in relation to 

each other, just as the Founders envisioned.  Moreover, these opinions show that he sees 

that his role as a judge includes the balancing of these principles in a way that gives both 

liberty and equality their due consideration but that also keeps each within its proper 

sphere. 

The Plan of the Dissertation 

Kennedy’s constitutional vision of liberty and equality operates in different ways 

in the distinct realms of thought and action.  Justice Kennedy’s jurisprudence gives new 
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and more expansive explanatory power to this longstanding distinction of First 

Amendment law.  Kennedy looks the most libertarian when dealing with the freedom of 

conscience and much less so when dealing with the freedom of action.  The changing 

dynamic is due to an operational shift in the force of the equality principle in these two 

realms.  In the First Amendment, which broadly protects the individual’s thoughts and 

beliefs and their expression, the equality principle demands this protection no less than 

the liberty principle.  In the realm of action, however, the equality principle insists on the 

controlling power of majority rule in using public policy to protect society against 

activity that threatens to harm it.  

While this theory of Kennedy’s approach to liberty and equality may eventually 

merit a study of every area in which Kennedy is called to apply a substantive 

constitutional protection, at this stage in the development of the scholarship it makes 

sense to confine my investigation.  Because the libertarian interpretation of Kennedy is 

ascendant, I choose to focus on those areas that provide the most compelling evidence for 

that position: the First Amendment and the Fourteenth Amendment’s Due Process 

Clause.  First, I investigate the dynamic of liberty and equality in First Amendment’s 

various provisions as they apply to varying circumstances.  Then, I turn to the 

constitutional provision that gives the greatest latitude to the freedom of action and show 

how the equality principle often offsets the liberty principle in Kennedy’s analysis.  

In Chapter Two I introduce Kennedy’s overall vision of the First Amendment and 

proceed to examine his religious freedom opinions.  These cases are for Kennedy almost 

entirely driven by the inviolable liberty of conscience, but a concern for equality remains 

visible even here.  The bulk of the chapter focuses on the Establishment Clause, as those 
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cases are far more numerous.  In these cases, Kennedy steadily advances his “non-

coercion” theory of state action involving religious ideas.  Through this principle, 

Kennedy seeks to maintain a robust protection of individual conscience while 

accommodating the tradition of public recognition of religion’s influence on American 

society.  The principle of equality comes to the fore in one case that involves the drawing 

of municipal boundaries according to religious lines, amounting to a forbidden religious 

gerrymander.  Kennedy insists the state is not allowed to divide its citizens according to 

religion any more than it can do so according to race.  Finally, I look at his Free Exercise 

Clause opinion for the Church of Lukumi Babalu Aye v. Hialeah, where Kennedy 

articulates a “non-persecution principle” that complements the “non-coercion” principle 

to round out the robust and targeted protection of the conscience afforded to individuals 

through the First Amendment’s religion provisions.  

In Chapter Three I introduce Kennedy’s larger vision of liberty and equality in the 

freedom of speech by locating his general free speech ideas in relation to the libertarian 

commentators on the one side and Amar’s egalitarian commentary on the other.  Using 

his concurrence for the flag burning case, Texas v. Johnson, along with statements 

Kennedy made during his confirmation hearing, I outline his broad understanding of the 

freedom of speech that centers on political and philosophic speech but reaches far beyond 

those central purposes.  The constitutional goals of civil peace and the search for truth, I 

argue, lead to the constitutional requirements of tolerance and viewpoint neutrality.  

These means are primarily meant to protect political and philosophic speech, but of 

necessity they extend much further. 
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In Chapter Four I examine Kennedy’s political speech opinions and show how he 

champions the democratic requirement of the equality principle in these cases.  The 

freedom of speech, according to Kennedy, is of the utmost importance to maintaining 

true democratic accountability over the various arms of our republican government.  The 

special circumstances of campaign finance regulations, however, seem to frustrate this 

type of analysis.  In this context, egalitarian and populist arguments are used almost 

exclusively by advocates of the regulations.  Democracy, they argue, is jeopardized by 

the influence of money on politics; thus democracy and the principle of equality override 

the free speech claim.  Those arguing against these regulations tend to stick with the 

libertarian argument that says constitutional rights trump the concerns of democracy and 

equality.  Kennedy overturns the normal terms of debate by insisting that democracy 

itself depends on the same free speech positions normally cast in libertarian terms.  

Chapter Five moves on to the more individualistic and libertarian focus of 

Kennedy’s insistence that the freedom of speech grants broad protection to the 

exploration and expression of all ideas.  That same liberty of conscience on display in his 

religion opinions comes to the fore in Kennedy’s opinion regarding non-political, 

philosophic speech.  Because the search for truth must not be impeded by the state, 

Kennedy resists every attempt to give disfavored status to certain ideas, especially in the 

domain of the university.  The search for truth becomes more urgent and practical when it 

takes the form of moral persuasion.  In his dissent for Hill v. Colorado, Kennedy shows 

how the libertarian and the democratic strands of free speech work together for the same 

ends.  Moral persuasion is both political and non-political at the same time. 
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In Chapter Six I explore the expansive protection that Kennedy’s understanding 

of liberal tolerance requires him to grant non-rational expression.  This protection begins 

with important expression that is non-rational but nevertheless has a clear connection to 

rationality, namely music.  It extends much further than this when it protects sexually 

indecent expression.  The arguments Kennedy makes in those cases show that he views 

the extensive reach of the First Amendment’s protection as instrumental for 

accomplishing its important goals.  While sexually indecent material has little 

constitutional value itself, laws that regulate it may equally threaten speech that the First 

Amendment was intended to protect.  Principled limits to this protection do exist, in 

Kennedy’s view, and he has shown that he is fully willing to uphold prosecutions 

according to the Court’s specifically defined obscenity category.  

In Chapter Seven I switch gears and look at Kennedy’s approach to cases 

involving the Due Process Clause protections of freedom of action, as opposed to 

freedom of the mind.  In this realm, liberty and equality often find themselves at odds, for 

while liberty pushes for tolerance of individual choice, equality insists in the first instance 

upon deference to the majority will.30  Following the second Justice Harlan’s model of 

balancing between individual rights and the common good, Kennedy uniformly seeks 

neither individualist- libertarian nor democratic-egalitarian outcomes.  Because the 

freedom of choice involves the liberty of thought, Kennedy gives great weight to liberty 

interests that implicate struggles of the conscience.  Balanced against this are the 

demands of society as measured by the consequences that personal actions may have 

                                                                 
30
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beyond the person who commits them.  When all the weight appears on the side of 

conscience—as is the case with decisions about mere personal intimacy—Kennedy will 

look very libertarian.  However, when actions result in consequences for others, Kennedy 

will balance the liberty with the interest of society and will side with reasonable 

governmental regulations of the activity. 

Finally, I conclude that Kennedy’s approach to constitutional interpretation is 

consistent and principled, but it is not uniform.  The signal importance of liberty and 

equality to Kennedy is apparent throughout the cases investigated for this dissertation.  

Because the operation and interaction of these principles vary according to 

circumstances, however, the only overarching element of Kennedy’s judicial art is his 

attempt to strike “the correct balance.”  This approach produces certain patterns that 

viewed in the wrong light can lead to the common misapprehensions of Kennedy’s 

motives and methods.  When the balance plainly favors the liberty concern, Kennedy 

focuses on that principle and its various requirements.  When it plainly favors the 

equality concern, Kennedy waxes eloquently about equal citizenship and the importance 

of democracy.  And when the pull of each is strong, Kennedy gives voice to both 

commands and sets about the delicate task of determining which direction the balance 

must tilt.  Thus, to some he appears as a libertarian, to others an egalitarian, and to others 

still a man who lacks a jurisprudential compass.  But Kennedy is neither an ideologue nor 

a shape-shifter.  His integrity consists of his sustained effort to give full voice to all of the 

Constitution’s commands.
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CHAPTER TWO 

Freedom of Religion 

 
The First Amendment: An Introduction 

The First Amendment begins, “Congress shall make no law . . .,” a simple 

command of the Constitution that has not given way to simple agreement over how it 

should be interpreted by the Supreme Court.  Most have agreed, however, that the 

amendment acts to prohibit legislative encroachment of religious and expressive freedom 

and that any such encroachments are simply void.  Justice Kennedy’s First Amendment 

jurisprudence sees the two pillars of constitutional principle, liberty and equality, working 

in the same direction to limit government’s power over religion, expression, and 

assembly. 

The liberty principle protects the freedom of conscience and thought belonging to 

all human beings.  It insists that the public authority must not dictate how and what 

individual human beings are to think and feel and may not seek to interfere with the 

expressions of those thoughts and feelings.  The equality principle requires that citizens 

be free to engage in peaceful modes of influencing their fellow citizens and elected 

representatives.  The former is libertarian and individualistic; the latter is egalitarian, 

democratic, and communal.  Together these principles animate the First Amendment, 

Kennedy believes, but the discrete sections of the Amendment possess different emphases 

and require different mechanisms of protection.1  In the religion clauses, individual 

liberty of conscience is the chief value to be protected, while the primary mechanism of 
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protection (government neutrality) insists on the equality of sects.  In the speech and 

press clauses, individual liberty and democratic equality are equally represented and 

possess a unified aim—which is perhaps what Kennedy means when he calls it “a pure 

command of the Constitution.”2  As Kennedy articulates it, the freedom of speech has two 

prongs: Political speech is primarily about equality and democracy, while non-political 

speech is about liberty. 

 Kennedy’s First Amendment jurisprudence seems to be the area of law that elicits 

the most respect and interest from legal scholars, and not incidentally it appears to many 

to be the area in which he is most consistent.  He is widely considered to be the most 

libertarian justice when it comes to the First Amendment (especially when it comes to 

free speech), the “limitations of labeling” notwithstanding.3  Arguments for Kennedy’s 

First Amendment libertarianism have either focused on an outcome-based statistical 

measurement of his votes, which ignores the content of his opinions, or they have tended 

to neglect the religion clauses of the amendment, focusing only on the freedom of 

speech.4  The less common position that Kennedy’s First Amendment arguments evince 

an egalitarian rather than a libertarian outlook does look at both the religion and speech 

sections of the amendment, but so far it has been attempted in a cursory fashion only, 

looking at just a few cases.5  
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Justice Kennedy’s opinions point to a basic agreement with Philip Kurland’s 

assertion that “[c]ertainly the three provisions of the first amendment were overlapping 

rather than mutually exclusive.”6  The First Amendment is composed of distinct parts 

(which are themselves divided), but those parts also make up a whole.  Part I of this 

dissertation proceeds to examine these opinions in the clause-centered categories as they 

appear before the Court and are discussed in the scholarship, but it also explores the 

dynamic of constitutional liberty and equality as it emerges from arguments Kennedy 

uses across the range of First Amendment opinions.7  

 

Liberty of Conscience and the Equality of Sects 

Early on in his tenure on the Court, Kennedy displayed his distinctive approach to 

questions of religious freedom, the core of which is his defense of the inviolable nature of 

liberty of conscience.  His consistent application of this approach has made a lasting 

impact on the Court’s direction in this area of law.  While Kennedy’s approach to 

religious freedom is distinctive on the Court, it is by no means his own creation.  It 

follows, rather, the unique American tradition of liberty of conscience as it arose from the 
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colonial experience and bloomed in the period after the Revolution.  As the seat of human 

imagination, emotion, and choice, conscience is the faculty that imparts dignity to each 

human person.8  As the essence of human dignity, the constitutional protections of 

conscience have a special importance in Kennedy’s jurisprudence as a whole. 

 Surprisingly, no sustained treatment of Justice Kennedy’s view of religious 

freedom or liberty of conscience has yet been attempted.  In their studies of Justice 

Kennedy, Knowles and Colucci each focus in varying degrees on the importance for 

Kennedy of “individuality and liberty and dignity,” as understood by “those who drafted 

the Constitution.”9  Knowles calls attention to Kennedy’s statement that “in each person 

there is a core of spirituality, and dignity.”10  She concludes that “[t]his emphasis on 

dignity constitutes the humane element of Kennedy’s jurisprudence and can be clearly 

seen in his Supreme Court opinions.”  Colucci puts even greater emphasis on the 

relationship between liberty and dignity, arguing that the protection of conscience against 

coercion in Lee v. Weismann “serves as a foundation of Kennedy’s jurisprudence of 

human dignity.”11  He names his first chapter, “Liberty, Dignity, and Personality,” making 

this trio of values the touchstone of his argument for Kennedy’s “moral reading” of the 

Constitution.12 

                                                                 
8
 See Martha Nussbaum, Liberty of Conscience (New York: Basic Books, 2008).  The history of 

the development of the American commitment to liberty of conscience is the subject of the entire book but 
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 The point of departure for Knowles’s book is the search for the “zone of liberty,” 

mentioned by Kennedy during the nomination hearings, and the “principles” that help 

him demarcate that zone, but she wholly ignores the principles of religious freedom and 

the inviolable zone of liberty that rests in the conscience. 13  This omission is strange in a 

study that seeks to flesh out Justice Kennedy’s purported libertarianism, but it is 

especially so in light of the explicit link Kennedy makes between liberty, dignity, and 

spirituality in the passage Knowles cites to explain the relation between dignity and 

libertarianism in Kennedy’s thought.  This passage suggests that constitutional liberty 

flows from the demands of human dignity, the seat of which is the “spirituality” that 

defines each person.  Knowles notes this connection only to drop it.  Instead of looking at 

Kennedy’s opinions on religious freedom and liberty of conscience to flesh out a notion 

of dignity in relation to spirituality, Knowles offers a vague characterization of dignity as 

“benevolence” and “compassion” (the “humane element” of Kennedy’s thought) which 

she believes is particularly present in his equal protection jurisprudence. 14 

 Colucci’s account of Kennedy’s notion of dignity, thus, is more compelling for the 

serious treatment of its connection to conscience in the account of Kennedy’s opinion in 

Lee v. Weismann, but it is less compelling in its attribution of this notion to the influence 

of Roman Catholicism (specifically, “post-Vatican II Catholic social thought”) on 

Kennedy’s “moral reading” of the Constitution.15  On the one hand, quoting Kennedy, 

Colucci argues that the justice sees the judicial protection of constitutional liberty as 

requiring courts to insure “its full and necessary meaning, consistent with the purposes of 
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26 

 

the document as we understand it.”  According to this view, tradition and the intention of 

the framers are critical for understanding the Constitution’s purposes and principles.  

These principles do not change, though the boundaries of their application may be 

“uncertain.”  Thus, it would seem that Colucci would want to find the root of Kennedy’s 

commitment to dignity and liberty of conscience in our constitutional tradition and in 

thought of the Founders. 

 On the other hand, however, Colucci wishes to distance Kennedy from a reliance 

on tradition and the thought of the Framers: “Kennedy’s insistence on a demonstrable 

historical link to the Framers” is not what it “may appear” (10).  Judges must “make 

moral judgments,” according to Colucci’s Kennedy, and therefore must be committed to a 

“fusion of constitutional law and moral theory,” as recommended by Ronald Dworkin 

(11).  These moral judgments, apparently, can only be supplied by moral concepts as 

determined by whatever value system has shaped one’s moral imagination.  Thus, liberty 

of conscience must be protected because the Framers intended it to be protected, but the 

content of that protection can only be determined by one ’s value system.  This system 

may not be simply subjective, but Colucci gives no indication that the moral content of 

the Constitution can or should be guided by the Constitution itself, nor by constitutional 

tradition, nor by the thought of the Founders.  

 This limitation in Colucci’s approach is particularly regrettable in the area of 

religious freedom and liberty of conscience because, as Martha Nussbaum has pointed 

out, a considerable continuity exists between the traditional development of these 

principles (which includes major contributions by Protestant thinkers like Roger 

Williams), the influential Enlightenment thought of men like John Locke, the thought of 

the First Amendment’s Framers (particularly James Madison), and arguments by 20th 
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Century Catholic thinkers.  Moreover, Nussbaum has drawn a convincing connection 

between conscience, soul, and dignity in the American tradition: “Conscience . . . is the 

dignity of the person; it is, indeed, the person himself.”16  

 If Kennedy’s constitutional defense of dignity and conscience are compatible with 

Catholic social thought, it testifies to the strength (and even the truth) of the 

constitutional tradition, but it does not prove that Kennedy fuses constitutional law and 

moral theory by infusing the Constitution’s form with Catholic content.  For a faithful 

believer, living under a Constitution that comports with church doctrine must be 

reassuring.  As a justice of the highest tribunal of the land, who has taken an oath to 

“support this Constitution,” his obligation (both civil and religious) is to the document he 

is sworn to uphold.  As a civil affair, if the Pope agrees with the demands of the First 

Amendment, so much the better for him.  To the relief of many of Colucci’s readers, 

Justice Kennedy has yet to cite John Paul II or Jacques Maritain in any of his opinions.  

He has, however, made powerful use of James Madison and his founding brothers.  

 

Freedom of Religion 

 A vigorous debate, among jurists and scholars alike, surrounds the Court’s 

interpretation of both Establishment and Free Exercise.  The controversy over the 

Establishment Clause has been framed by “strict separationists” on one side and “non-

preferentialists” on the other.  Over the Free Exercise Clause, the battle-lines are drawn 

between those who do and those who do not believe that the clause requires courts to 

dispense religious exemptions to general laws.  According to the no-exemption argument, 

laws will pass scrutiny under the Free Exercise clause as long as they are found to be 
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neutral with regard to religion and are generally applicable.  According to the pro-

exemption position, strict scrutiny must be applied when laws place substantial burdens 

on religious practice, even when the laws are neutral and generally applicable.  Typically, 

the strict separationists align with those who do believe in exemptions, while the non-

preferentialists align with those who do not, and (so far as members of the Court go, at 

least) the former are generally considered to be the “liberals” and the latter to be the 

“conservatives.”  No such tidy description can suffice, to be sure, for First Amendment 

litigation can make strange bedfellows.  

 Nevertheless, the Rehnquist and Roberts Courts have followed this division fairly 

well, and they have been fairly evenly divided between the two.  Beside Justice Kennedy, 

only Justice O’Connor has arguably engaged in a sustained effort to take the Court down 

a third path.17  O’Connor introduced her Establishment Clause “endorsement test” in a 

1984 concurrence for Lynch v. Donnelly, which she continued to champion until her 

retirement.  Her position on exemptions under the Free Exercise Clause was essentially 

that of the liberals, but even though she agreed with them on the test, in practice she 

showed greater deference to the legislature.  O’Connor’s alternatives do not seem to 

represent a distinct alternative, however, so much as they appear to be an attempt at 

moderating the Court’s prevailing doctrine.  Her “endorsement test” is basically a less-
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strict separationism, and her model for Free Exercise exemptions argues for strict scrutiny 

in theory but is more deferential to state legislation in practice. 18  

Because her moderated position put her at the Court’s center on this issue, Justice 

O’Connor exerted a substantial influence on the outcome of religious freedom cases.  Her 

specific approach, however, does not appear to have left a lasting influence on the Court’s 

doctrine.  By the time O’Connor left the Court, strict separationism yet commanded the 

allegiance of the Court’s liberals and does not seem to have been much moderated by her 

influence.  Likewise, because her pro-exemption position is conceptually identical to that 

of the liberals, her moderating influence could not hope to have outlasted her presence on 

the Court.  The conservatives, of course, never accepted either of her positions.  By 

contrast, Justice Kennedy has managed to procure both universal assent and universal 

reservation to his “coercion test.”  All have agreed that “coercion” in religion is 

prohibited, but half of his colleagues think that Court’s protections need to go much 

further than that, while the other half think Kennedy’s specific conception of “coercion” 

gives too much away to the separationist impulse.  Significantly, a strong non-

preferentialism appears to have lost its steam as the choice of the Court’s conservatives 

and may no longer be a viable theory on the Court.  Its author and chief advocate, Chief 

Justice Rehnquist, is gone, and Justice Thomas appears to have abandoned it.  

Presumably, Justice Scalia keeps the nonpreferential faith, but whether he will be joined 

by either or both Roberts or Alito remains to be seen.  Despite any reservations the 

conservatives might have about the specific content Kennedy would give to the test, its 

basic principle promises to possess their broad assent.  And even the liberals believe that, 
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at the very least, the Establishment Clause prohibits government coercion.  Likewise, the 

no-exemption position has maintained a solid majority regarding the Free Exercise 

Clause since Employment Division v. Smith twenty years ago.  Kennedy’s articulation of a 

“nonpersecution principle” seems to provide the same positive, universally agreed upon 

core to the Free Exercise Clause that his coercion test does for the Establishment Clause, 

even if it is accompanied by the same universal reservations.  I will argue that they are 

two complementary and essential parts to a consistent and principled account of religious 

liberty. 

The debate over religious freedom in the Constitution, perhaps more than any 

other area of the law, is riddled with arguments about liberty and equality.  Various 

notions of these ideas and what they require are used on all sides, but generally speaking 

those who argue for strict separation and for judicial exemptions emphasize liberty—and 

they make the most use of the term, “liberty of conscience”—while those who argue for 

nonpreferentialism and against judicial exemptions emphasize equality.  By the same 

token, libertarians tend to hold to strict separation and the position that even general laws 

ought never to burden religious practice, while champions of equality and democracy 

tend to believe that the Constitution only sought to prevent the political process from 

being used to give official preference to any religion or to single out any for a special 

burden. 

Justice Kennedy’s jurisprudence of religious freedom shows a sensitivity to the 

demands of both liberty and equality.  Liberty of conscience is the dominant theme of his 

opinions in this area, and indeed appears as the touchstone for his understanding of the 

both Establishment and Free Exercise clauses.  Yet Kennedy has also sent a clear message 

that Establishment Clause allows no state classification of religions, which would 
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inherently undercut the equality of citizens under the Constitution.  In his Allegheny v. 

ACLU (1989) concurrence/dissent, Kennedy introduces his “coercion test,” lays out his 

view on the fundamental protection of liberty of conscience, and reveals his position that 

the state may not make those who hold disfavored religious views into second class 

citizens.  In Lee v. Weisman (1992), he puts flesh on his coercion test and further 

elaborates his views on liberty of conscience.  In Kiryas Joel v. Grumet (1994), Kennedy 

lays out a strong defense of the principle of equality under the Establishment Clause and 

how it proscribes classification of citizens according to religion.  Finally, in Church of 

Lukumi Babalu Aye v. Hialeah (1993), Kennedy introduces his view of how the liberty of 

conscience under the Free Exercise Clause contains a nonpersecution principle that 

prevents government from targeting any religion for discriminatory purposes but does not 

exempt citizens from neutral and generally applicable laws.  If the theoretical foundation 

of Kennedy’s conception of religious freedom is essentially libertarian, it does not lead 

him to the standard libertarian positions of strict separationism and support of 

exemptions.  Instead, the liberty principle leads Kennedy to advance the rules of “no 

coercion” under the Establishment Clause and “no persecution” under the Free Exercise 

Clause.  He also hears the voice of the equality principle speaking through the 

Establishment Clause when he insists that, even if liberty has not been directly violated, 

the First Amendment forbids government classification of citizens according to religion.  

 

The Establishment Clause 

 

The Introduction of Kennedy’s Coercion Test  

In his concurrence/dissent for Allegheny v. ACLU, Justice Kennedy announces 

that the liberty principle would steer his analysis in religious freedom cases: “the freedom 
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to worship as one pleases without government interference or oppression is the great 

object of both the Establishment and Free Exercise Clauses.”19  He both sheds light on 

and gives credence to this statement by quoting James Madison from the annals of the 

very Congress where he proposed the First Amendment.  This quote shows that the 

meaning of its religion provision was understood “to be that Congress should not 

establish a religion and enforce the legal observation of it by law, nor compel men to 

worship God in any manner contrary to their conscience.”20  According to Kennedy, the 

liberty principle that Madison proposed to that First Congress establishes in our 

Constitution the inviolability of the conscience and sets the boundary of government 

action.  This principle becomes a constant theme in Kennedy’s opinions pertaining to 

religious freedom. 

This case, involving the constitutionality of two separate municipal holiday 

displays, one of a crèche and another containing a menorah, produces two separate 

majorities.  The first holds that the crèche violates the Establishment clause; the second 

holds that the menorah does not violate it.  According to Justices Blackmun and 

O’Connor (the only two justices in both majorities), the difference is that the crèche, 

because it is situated entirely by itself, comprises a religious endorsement while the 

menorah possesses a secular patina by virtue of being placed next to a Christmas tree, 

which they deem to have been itself sufficiently stripped by history of its Christian 

connotations.  The Court’s liberals hold the menorah and the crèche to be 

unconstitutional.  Justice Kennedy and the conservatives maintain that the menorah and 
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crèche are both constitutional.  Thus, this case produces three blocs of opinion.  Three 

justices hold that both displays violate the Establishment Clause.  Two justices hold to the 

view that menorah is kosher while the crèche is treif.  And four justices hold that neither 

crèche nor menorah present a violation.  

Kennedy believes the statements contained in the religion clauses point to the 

overriding “object” or purpose of protecting the sanctity of the conscience, and that 

formalist explications of these clauses that do not consider this object will tend toward 

absurdity.  His opinion does not simply argue against the holding of this particular case, 

but joins in debate with all who would take a “categorical approach” to the Establishment 

Clause and those who would seek in the Court’s Establishment opinions a “formalism 

that does not exist.”  Such an approach ignores “the history [and] purpose of the 

Establishment Clause”—the truest guides to this area of law—and may unjustifiably lead 

the Court to “a relentless extirpation of all contact between government and religion” 

(657). 

Kennedy’s emphasis on the history and the purpose of the First Amendment puts 

him at odds with the Court’s liberal wing and with Justices Blackmun and O’Connor at 

the controlling center.  Instead of protecting against the violation of conscience, Kennedy 

argues, the Court’s holding and the rationale behind it “reflects an unjustified hostility 

toward religion” (655).  Rather than serving “the goal of neutrality, both strict 

separationism and the majority’s endorsement test use the guise of neutrality to give 

secularism favored status over religious belief.  Kennedy affirms the Court’s precedent of 

insuring government neutrality with respect to religion but insists that such neutrality be 

genuine. 
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Rather than considering religious content automatically suspect in the speech and 

action of governmental bodies, Kennedy insists that the Court look to see if an 

establishment is actually being effected.  Aside from cases dealing with the obvious 

literal kinds of establishment known to the founding generation, he would have the Court 

focus on whether or not the sphere of conscience is being invaded and violated.  Kennedy 

thus proposes his “coercion test” as a consciously principled alternative to Justice 

O’Connor’s “endorsement test.”  What appears to be a pragmatic attempt by O’Connor to 

adopt a position that religious speech is per se suspect without the need to drive every 

symbol of religious origin from the public sphere ends up being, according to Kennedy, 

“flawed in its fundamentals and unworkable in practice” (669).  Moreover, it would 

require the Court either to “invalidate scores of traditional practices recognizing the place 

religion holds in our culture,” including many which the Court has previously ruled 

acceptable, or it must “twist and stretch” the standard to include them “while condemning 

similar practices with no greater endorsement effect simply by reason of their lack of 

historical antecedent” (674). 

As Paul Pongrace points out, Kennedy’s criticism goes further than to call the 

endorsement test merely inconsistent, unprincipled, and impractical; it is also 

impossible.21  Government will inevitably endorse one position or another.  This point 

emerges from Kennedy’s argument that a theoretical neutrality that requires the 

extirpation of religious speech from every level and aspect of government is not in fact 

neutrality but an endorsement of secularism, which is itself a religious position.  

                                                                 
21

 Paul Earl Pongrace, III, “Justice Kennedy’s Coercion Test,” University of Florida Journal of 

Law and Public Policy 6 (1993-94): 224. 



 

35 

 

Kennedy would agree with the claim that freedom of religion includes freedom to 

have no religion, but rejects the convenient piece of illogic that would use this argument 

to require government to give favored status to the belief system of nonbelievers over 

believers.  Such a position would certainly amount to an endorsement.  Adopted by the 

Court, it treats religious believers as second-class citizens who are required to 

circumscribe their expression to the ever-shrinking sphere of life untouched by the reach 

of “the modern administrative state” (657-58).  This position perversely uses the 

constitutional proscription of religious establishment to effect an establishment of the 

religious beliefs of a minority of the populace to the detriment of the majority.  Indeed, 

the holding of these cases “creates classes of religions based on the relative number of 

adherents.  Those religions enjoying the largest following must be consigned to the status 

of least favored faiths so as to avoid any possible risk of offending members of minority 

religions” (677).  Such classification violates the Establishment Clause’s protection of 

citizen equality, and Kennedy’s brief reference to it here anticipates his broader 

exposition of the principle in Kiryas Joel. 

Kennedy finishes his opinion with his harshest criticism of the endorsement test: 

The “majority contradicts important values embodied in the [Establishment] Clause,” not 

only by favoring secularism over religious faith but by adopting a standard that “requires 

this Court to act as a censor, issuing national decrees as to what is orthodox and what is 

not” (677-78).  By focusing on the message sent by crèches and menorahs in the contexts 

of variously arranged holiday displays, instead on whether or not a coercive effect is 

present, “the Court also assumes the difficult and inappropriate task of saying what every 

religious symbol means.”  These tasks make the Court into an Orwellian ministry that 
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excises religion from our national history on the one hand and into a “national theology 

board” on the other.   

This role upsets not only the values of the Establishment Clause but the principles 

that animate the First Amendment as a whole and stitch together its protections of both 

religious and expressive freedom.  This ruling violates the conscience and tends toward 

the destruction of the freedom of thought.  It also draws the Court into the business of 

making religious classifications that subvert the principle that all citizens are equal before 

Constitution and its laws, regardless of their religious persuasion.  Kennedy says he “can 

conceive of no judicial function more antithetical to the First Amendment.”   

Kennedy is so exercised by this ruling that he says he would have to prefer the 

strict separationist view to the majority’s endorsement test.  If the former is even more 

hostile to the nation’s religious traditions than the latter, at least it is coherent.  Moreover, 

while both positions establish secularism as the national religion, at least the 

separationists would not put the Court in the continual position of determining the 

meaning of religious symbols and measuring the relative value they possess to a version 

of American history that is its own invention. 

Kennedy introduced his coercion test in Allegheny—his first major opinion on 

religious freedom—and has consistently adhered to it.  A year after Allegheny he found 

himself voting in the majority for Westside Community Schools v. Mergens, a case where 

O’Connor swings over to the conservatives and writes the majority opinion upholding an 

accommodation of religious clubs in public schools.22  Concurring in the judgment, 

Kennedy yet insists that the coercion test should be used as the analytic basis for the 

decision instead of O’Connor’s endorsement test, which he believes cannot justify the 
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result of the case: “I should think it inevitable that a public high school ‘endorses’ a 

religious club, in a common-sense use of the term” (261). 

 
The Coercion Test on Center Stage 

In Lee v. Weisman, just three years after Allegheny, Kennedy finds himself writing 

for the majority in a case weighing the constitutionality of prayer at public-school 

graduation ceremonies.  This time, however, he writes on behalf of an entirely different 

set of justices.  The replacement of Thurgood Marshall by Clarence Thomas gave 

Kennedy the central vote in this controversy, and his vote against the graduation prayer 

swings him and the case over to the liberal position.  As the basis of his opinion, Kennedy 

uses the same coercion test he championed twice before, but this time he argues that the 

graduation prayer constitutes coercive action and therefore violates the Establishment 

Clause. 

Even more clearly than in Allegheny, Kennedy lifts up the liberty principle’s 

primary requirement to protect the freedom of conscience.  Finding the prayer to be an 

intrusion on the student’s conscience, Kennedy states that government has “a duty to 

guard and respect that sphere of inviolable conscience and belief which is the mark of a 

free people.”23  History taught the founding generation and teaches us still that “state 

created orthodoxy” puts this freedom “at grave risk.”  That poignant lesson “was and is 

the inspiration for the Establishment Clause.” 

The conservatives who supported Kennedy’s coercion test in Allegheny do not 

follow him in Lee.  Justice Scalia, the only one to also join Kennedy’s concurrence 

pushing for the coercion test in Mergens, issues a scathing dissent questioning his 
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understanding of the meaning of coercion and suggesting that he is inconsistent and 

fickle.  In one sense, Kennedy is all alone in this case.  Blackmun, Stevens, O’Connor, 

and Souter all join his opinion, of course.  They also all make it clear, by writing or 

joining concurrences, that they do not think his coercion test goes far enough.  In another 

sense, this case is a resounding triumph for the coercion test, for now every member of 

the Court has given it his stamp of approval.  Kennedy has shown by the Court’s 

unanimous agreement that he can credibly say: “It is beyond dispute that, at a minimum, 

the Constitution guarantees that government may not coerce anyone to support or 

participate in religion or its exercise, or otherwise act in a way which ‘establishes a [state] 

religion or religious faith, or tends to do so’” (594).   

The liberals, for whose benefit “at a minimum” was surely added, want to go 

further.  The conservatives, who all hold that the coercion test should be the standard, 

would shorten its reach.  They generally reject Kennedy’s notion of “psychological 

coercion” and certainly do not believe graduation prayer to be an example of it even if 

that notion were legitimate.  Having dealt with the liberal arguments already in 

Allegheny, Kennedy ignores their appearance in the Lee concurrences.  He addresses 

instead the problems he sees with the position adopted by the conservatives.  His 

exchange here with Scalia reveals a criticism that is very similar to the one he levels at 

the liberal majority in Allegheny: Both positions seem to improperly rely on a formalism 

that does injustice to the history and purpose of the Establishment Clause.  

Scalia opens his dissent by appealing to history.  He laments the lack of historical 

argument in Kennedy’s opinion and quotes “Justice Holmes’s aphorism that ‘a page of 

history is worth a volume of logic’” (632).  Next he engulfs his readers with a series of 

historical examples proving that our nation’s leaders from Washington and Jefferson to 



 

39 

 

Lincoln to FDR to the present day have never been hostile to religion in the public square 

and have frequently used nonsectarian references and even public appeals to “divine 

Providence,” “the Supreme Judge of the world,” “that Almighty Being who rules over the 

universe,” and “Almighty God” who is “the Great Lord and Ruler of Nations” (633-35).  

Beginning with the Declaration of Independence and continuing through presidential 

inaugural addresses, the tradition of presidential Thanksgiving Day proclamations (“with 

their religious theme of prayerful gratitude to God”), and the addition of “under God” to 

our Pledge of Allegiance, America has always been a nation that publicly recognizes 

God, unlike the overtly secular European nations for whom uttering “God bless [____]” 

would be unimaginable. 

Scalia then moves on to excoriate Kennedy for imagining that sitting in respectful 

silence during a nonsectarian prayer somehow amounts to psychological coercion, and he 

insists that under such a standard any public recognition of God—like the reciting of the 

Pledge of Allegiance—would have to fall before “the Court’s bulldozer.”  “The deeper 

flaw in the Court’s opinion,” as Scalia sees it, “does not lie in whether there was state 

induced ‘peer pressure’ coercion; it lies, rather, in the Court’s making violation of the 

Establishment Clause hinge on such a precious question.”  Simply put, coercion for 

Scalia means physical coercion and only physical coercion “by force of law and threat of 

penalty” (640).  Kennedy has abandoned the accurate and consistent line of reasoning he 

used in Allegheny and Mergens, Scalia thinks, because he has abandoned the historical 

analysis he used as the basis of his coercion test in those opinions.   

Kennedy might have avoided his error, Scalia admonishes, if he understood that 

history “‘sheds light not only on what the draftsmen intended the Establishment Clause to 

mean, but also on how they thought that Clause applied’ to contemporaneous 
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circumstances” (632; emphasis added).  The clear implication of Scalia’s statement is that 

the Court’s application of the Establishment Clause today is bounded by the application it 

has had in history and particularly at the beginning.  This point goes to the heart of the 

difference between Kennedy and Scalia.  

Justice Kennedy used the exact same historical examples to protest the per se 

exclusion of religious speech by government entities in Allegheny.  His position in that 

case was that practices central to our political traditions cannot plausibly be considered a 

violation of the Establishment Clause unless they violate the freedom of conscience 

through some coercive act or otherwise amount to an establishment of religion as 

traditionally understood.  Ordinarily speech should not be considered coercive, but there 

are occasions in which it must be considered to be so.  Kennedy specifically mentions 

school prayer as an example of coercive speech.  This argument, it must be remembered, 

was included in the Allegheny dissent that Scalia joins without any stated reservation and 

is at least implicit in the Mergens concurrence which Scalia also joins.  The question thus 

becomes whether the situation in Lee is more like school prayer or more like a 

presidential Thanksgiving proclamation.  Kennedy clearly thinks it is more like the 

former.  But this question does not seem to even cross Scalia’s mind. 

If the graduation prayer is analogous to school prayer, then the history that Scalia 

relies upon is not particularly relevant to the case and Kennedy is right not to get bogged 

down in it.  Logic not history is needed to determine if the analogy is correct, and if it is 

correct then logic is more necessary than history in determining the case, Mr.  Justice 

Holmes notwithstanding.   Justice Kennedy, of course, does look to history for 

enlightenment on the meaning of the Establishment Clause, but he does not think its 

application can be bounded by the traditional forms of religious establishment.  
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Kennedy’s reading of the First Amendment’s protection of the freedom of conscience 

consistently and scrupulously adheres to the principles he understands the Founders to 

have embodied in the text of the Constitution, but he believes the courts must use 

reasoned judgment, not an unthinking formalism, to determine when cases violate that 

principle.  History will inform that judgment to a lesser or greater degree depending on 

the case, but it is not the only consideration.  

 
Equality and Establishment: Amar and Lee 

 Akhil Amar interprets Kennedy’s opinion in Lee as a prime exhibit of his 

dedication to the ideal of equality: to “a vision of truly equal citizenship in a diverse, 

pluralistic, boisterous, participatory democracy.”24  As I have explained, Amar’s 

understanding of this ideal subordinates or reduces liberty to equality and produces a 

constitutional perspective that views rights either as bulwarks for maintaining the 

integrity of the democratic system or as specific exemptions to majority rule, justified 

only by the fact they were instituted by the majoritarian—indeed supermajoritarian—

amendment process.  The first half of this formula is John Hart Ely; the second half is the 

originalism of Scalia, Bork, and Meese.  Bringing this perspective to his analysis of 

Kennedy’s Lee opinion, Amar makes some compelling observations, but he misses the 

larger point in this case.   

 Amar is most convincing when he points to the striking stylistic difference 

between Kennedy and his fellow justices.  Kennedy’s unusual style allows him to convey 

his understanding of the Constitution as “a tolerant document enabling diverse folk to 

live together as democratic equals” in a tone that is “consistently tolerant and measured” 
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and in terms easily comprehended by the people: “The Constitution proclaims itself in the 

name of ordinary citizens—We the People—and so Kennedy writes clean, straight prose, 

with as little legalese as possible” (515-16).  In Lee Kennedy avoids “the more 

technical—but less inclusionary—legal shorthand of ‘incorporation’” and begins with a 

plain explanation of why the First Amendment’s religion clauses, which begins with 

“Congress shall make no law,” fully apply to the States and their school districts (526).  

He “then proceeds to unpack the points in language noteworthy for its candor, its 

common sense, and its grasp of principle.” 

 Amar’s substantive argument is that Kennedy uses this case to show his vision 

that the religion clauses put “powerful limits on the government’s ability to create a 

favored religious caste—a hierarchical scheme of insiders and outsiders.”  While this 

principle is surely part of Kennedy’s vision of the religion clauses and is present to an 

extent in this case, Amar mistakenly sees it as the whole picture and ascribes unwarranted 

importance to it.  He zeroes in on one of the case’s crucial passages—where Kennedy 

argues that pressure to conform in graduation ceremonies, “though subtle and indirect, 

can be as real as any overt compulsion” (527).  But he misunderstands it.  Amar 

concludes that this case is fundamentally about fairness: “Graduation is a time for all to 

come together; and given the reality of peer pressure in high school, it is not fair to force 

some to stand apart—and thus stand out—on a day when all should stand together.” 

Putting a student in the position where she must choose to “stand apart” if she 

wishes to stand with her conscience is surely “not fair.”  But freedom, not fairness, is 

Kennedy’s main concern here.  The danger is not so much that a student might “stand 

out” as that she might bow to the pressure not to stand out, doing violence to her 

conscience.  Such pressure, according to Kennedy, ultimately amounts to the coercion of 
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a person by the government and thus is concerned with the relationship between the 

individual and the state, not with the relative status of individuals vis-à-vis each other in 

society.  Kennedy’s argument is libertarian, rather than egalitarian.  If religious 

compulsion were somehow doled out in a perfectly equal fashion, it would still be every 

bit as constitutionally objectionable, in Kennedy’s view.  This fact explains why Kennedy 

never mentions “equality,” “fairness,” or the creation of “insiders” and “outsiders” but 

instead constructs a controversial argument involving the psychological effects of state 

initiated and controlled prayer on unwilling students.  For Kennedy, freedom of religion 

insulates the conscience from coercion by the state, and psychological pressure of the 

young crosses this line just as much as physical constraint.  “The Government’s argument 

[to the contrary],” adds Kennedy, “gives insufficient recognition to the real conflict of 

conscience faced by a young student.”25 

 A right not to “stand out” is clearly not part of Kennedy’s view of the First 

Amendment.  However, being forced by an agent of the state into a position where one 

stands out because of one’s religious beliefs surely seems to be the kind of forbidden 

classification Kennedy mentions in Allegheny.  But Kennedy chooses not to follow that 

line of reasoning in this case.  Amar has produced subtle and persuasive arguments for 

Kennedy’s commitment to the ideal of equality in other cases and in other areas of law.  

Yet his argument regarding Lee v. Weisman, to borrow a phrase from the Federalist, 

appears “more subtle than accurate.”  As Amar sounds out the “tone” of Kennedy’s 

language and mines the space in between the lines, he misses the language of liberty and 

“freedom of belief and conscience” conspicuously dancing over the surface o f the text.  

Equality, nevertheless, is a substantive value in Kennedy’s Establishment Clause 
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jurisprudence, as Amar could have easily shown by looking at the concurrence Kennedy 

writes for the far less famous case of Board of Education of Kiryas Joel Village School 

District v. Grumet.26 

 

Equality and Establishment: Kiryas Joel v. Grumet 

 In Kiryas Joel v. Grumet, Kennedy votes with the majority but disagrees so 

strenuously with the majority’s opinion that he concurs in the judgment only and offers 

his own very different account of how the Constitution speaks to the case.  Contrary to 

the majority’s holding, Kennedy insists that the legislation involved in this case contains 

neither an improper object nor questionable effects.  Yet it proceeds in the “forbidden 

manner” of a religious gerrymander:  

Whether or not the purpose is accommodation and whether or not the 

government provides similar gerrymanders to people of all religious faiths, the 
Establishment Clause forbids the government to use religion as a line drawing 

criterion.  In this respect, the Establishment Clause mirrors the Equal Protection 
Clause.  Just as the government may not segregate people on account of their race, 
so too it may not segregate on the basis of religion.  (728) 

 
 The Village of Kiryas Joel formed itself in 1979 as an enclave for the Satmar sect 

of Hasidic Jews, a group whose defining characteristics include speaking Yiddish only 

and rejecting most of the conveniences and social norms of modern society.  Using New 

York State’s generally applicable self- incorporation statute, the Satmars legally separated 

the housing development which they occupied from its existing association with the town 

of Monroe.  Ten years later, the New York Legislature passed a special statue creating a 

new school district, drawn according to the existing boundaries of the village and carved 

from the existing Monroe-Woodbury Central School District.  This district serviced 
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special needs children exclusively, while the rest of the Satmar children attended the 

village’s parochial school.  Prior to this time, the Satmars were burdened with the 

difficulty of finding adequate care for their special needs children.  For a time, the 

Monroe-Woodbury district provided special education services in an annex to the Satmar 

religious school, but the district stopped providing these services after the Court decided 

School of Grand Rapids v. Ball and Aguilar v. Felton—which had found similar 

accommodations to be “excessive entanglements” between religion and the state.  This 

cessation of services left the Satmars with the choice to send their special needs students 

to the Monroe-Woodbury district, pay for the services themselves, or let the children go 

without them.  The handicapped Satmar children—many of whom were mentally 

retarded—experienced severe distress from being removed from their community and 

surrounded by strangers whose ways were so alien to them.  As a result, those who could 

afford it, paid for private services while the rest went without, with the exception of one 

student who continued to go to Monroe-Woodbury.  The formation of the Kiryas Joel 

Village was New York’s effort to alleviate this burden. 

 Justice Souter, writing for the majority, believes the law’s object and effects 

belong to an impermissible form of religious accommodation that crosses the 

Establishment Clause.  Justice Kennedy responds with a historical and legal account of 

the American tradition of religious accommodation, demonstrating the broad latitude it 

allows legislatures in alleviating burdens to religion incidental to generally applicable 

laws.  The “principles that emerge from these precedents” validate the legitimacy of 

“New York’s object in creating the Kiryas Joel Village School District.”  That object was 

“to alleviate a specific and identifiable burden on the Satmar’s religious practice.”  

Neither do the effects of the law “impose any burden on non-Satmars . . . that might 
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disqualify the District as a genuine accommodation.”  Thus, the creation of the school 

district cannot be said “to favor the Satmar religion to the exclusion of any other.  ‘The 

clearest command of the Establishment Clause,’ of course, is that one religious 

denomination cannot be officially preferred over another. ’ I disagree, however, with the 

Court’s conclusion that the school district breaches this command” (724-25). 

 The path Souter takes to determine the statutes guilt is deeply troubling to 

Kennedy.  The case appears to hinge, for the majority, on the inability to insure that other 

groups would receive the same legislative accommodation in the future.  “This reasoning 

reverses the usual presumption that a statute is constitutional,” Kennedy retorts, “and, in 

essence, adjudges the New York legislature guilty until proven innocent.”  It also subverts 

the judicial method by passing judgment on possible, rather than actua l, injuries.  Without 

“evidence that New York has denied the same accommodation to religious groups bearing 

similar burdens, we could not presume . . . discriminatory intent.”  In an ordinary case, 

nothing would be wrong with New York’s particular accommodation.  It “takes on a 

different cast, however, when the accommodation requires government to draw political 

or electoral boundaries” (726-28).   

 This case is extraordinary because it involves an action of the democratic 

legislature that threatens to undermine the integrity of the democratic process.  Typically, 

legislative accommodations for religious scruples represent the majority’s desire to be 

sensitive to religious practitioners who may be burdened by a generally applicable law—

often in matters dear to the conscience.  These accommodations become suspect only if 

they in turn present a burden on nonadherents or amount to an official preferment over 

other religions.  But religious segregation fails constitutional scrutiny automatically, 

whether or not it presents a burden or preference according to religion.  For Kennedy, 
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“separate but equal” can no more be justified when it comes to religion than when it 

comes to race.  Just as the Constitution is “color blind,” so is it “religion blind.”27 

 Kennedy is concerned with the dangerous potential such segregation has of 

creating “stigma” and stirring “animosities” among citizens.  As justices often do, 

Kennedy uses a quote from one of his forebears to reach the matter’s heart:  

When racial or religious lines are drawn by the State, the multiracial, 
multireligious communities that our Constitution seeks to weld together as one 

become separatist; antagonisms that relate to race or to religion rather than to 
political issues are generated; communities seek not the best representative but the 

best racial or religious partisan.  Since that system is at war with the democratic 
ideal, it should find no footing here.  (728-29)28 

 

The democratic ideal, rather than an individual injury or a violation of liberty, is what is 

at stake here.  Fundamentally, the democratic ideal is the ideal of equality that Amar 

sought in Lee and believes to be the chief characteristic of Kennedy’s understanding of 

the Constitution.  That ideal is key to Kennedy’s argument in this case. 

 In Kennedy’s view, the typical Establishment Clause case—like Lee v. Weisman—

pits a liberty claim against a democratic law.  Democratic laws deserve a “presumption of 

constitutionality” on the part of the courts, and Kennedy considers this rule to be a 

serious and important part of the judicial method.  This rule belongs to the deference 

courts owe the political branches under a democratic constitution.  As Kennedy argued in 

his 1986 speech, “Unenumerated Rights and the Dictates of Judicial Restraint,” this 

deferential posture justifies the judiciary’s “insulation from the political process.”29  This 
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democratic principle follows from the ideal of equality, majority rule being the only just 

way to govern a nation of equal citizens.  Thus, the usual pull of the equality principle on 

the Court is in the direction of deference to the political action under review.  When 

someone claims that that action infringes on his rights, the liberty principle pulls in the 

other direction.  The Court’s job is to judge between these two claims and determine 

which shall prevail.  This action is often called “balancing,” but because he says it 

actually involves “two unlike quantities,” Kennedy believes that “this process is more 

like choice.”30  In Lee, whether one wishes to call it “balancing” or “choice,” Kennedy 

and the majority of the Court decide that the equality interest is outweighed by the liberty 

interest. 

 Kennedy finds no legitimate claim of injury or violation of liberty in Kiryas Joel 

and thus would have sided with the dissent, if the case hinged upon the usual tension 

between claims of liberty and equality.  But instead Kennedy sees this case as presenting 

a tension within the equality principle itself: The democratically enacted law threatened 

to undermine the democratic system.  Ordinarily, equality counsels siding with the 

determination of the political branches.  A proper sensitivity to the equality ideal, 

however, entails an understanding that certain preconditions must be maintained if 

democracy is not to devour itself.  One of these preconditions is that government must 

not segregate its citizens according to race or religion.  Kiryas Joel demonstrates how 

Kennedy finds this command with regard to religion embedded in the Establishment 

Clause and explicitly compares it to the Equal Protection Clause, and he applies the same 
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“antibalkanization” principle in to both areas.31  The deep commitment to equality that is 

natural and obvious in Kennedy’s Equal Protection cases is not confined to that single 

area of law, but it finds expression even in an arena as normally wedded to liberty as the 

Establishment Clause. 

 

The Free Exercise Clause 

 

Equality for the Sake of Liberty: The Nonpersecution Principle  

 Unlike the debates over the Establishment Clause, a general consensus exists 

among scholars that the founding generation used the terms “free exercise” and “liberty 

of conscience” interchangeably.32  The disagreement arises due to a lack of a precise 

definition of the principle and the different answers about how to proceed in the absence 

of such a definition.  The “conservative” impulse of Justice Scalia and the originalists is 

to restrict its force to its narrowest requirements, deferring to the legislature beyond that.  

Free exercise, for them, becomes in effect a nondiscrimination principle, operating 

according to what may be called the equality paradigm.  The “liberal” impulse of the 

living constitutionalists is to give the courts expansive discretion to exempt groups and 

individuals from otherwise valid laws according to what they determine to be sincere 

religious (or merely deeply conscientious) scruples.  They believe that this is required by 

a proper notion of “liberty” and thus may be called the liberty paradigm.33 
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 Justice Kennedy’s arguments in Allegheny, as we have seen, reveal a deep 

misgiving about arming courts with the power to measure religious beliefs (or 

conscientious scruples) and determine which are genuine and which are not, but he has 

not weighed in on that issue in this context.  Kennedy sees human liberty, rather than 

citizen equality, as the primary object of the Free Exercise Clause’s protection.  His 

understanding of liberty, however, differs from liberals in that he believes the dictates of 

constitutional liberty nearly always come in the form of negative limitations on 

government action, rather than enforcement of “positive rights.”  Kennedy thus joins the 

conservatives in viewing the Court’s primary duty in this area as enforcing a 

nondiscrimination principle, but he does so explicitly in the name of liberty.  

Nondiscrimination is actually, for him, a mechanism in the service of the “nonpersecution 

principle.”  Rightly understood, the “equality paradigm” is in service to the principle of 

liberty of conscience.  Kennedy’s interpretation is, thus, more constrained than the 

“liberty paradigm” of the Court’s liberals but, like his understanding of the coercion test, 

is likely to reach further than those conservatives who begin and end with equality.  

 Free Exercise cases are few and far between at the Supreme Court, compared with 

Establishment and Free Speech claims and thus have given Kennedy fewer opportunities 

to flesh out his thoughts on the subject.  Lukumi Babalu Aye v. Hialeah is the only major 

Free Exercise case in which he gives a written opinion.34 Indeed, Kennedy begins his 

opinion in this case by pointing out the infrequency of Free Exercise cases, giving the 

following explanation: “The principle that government may not enact laws that suppress 

religious belief or practice is so well understood that few violations are recorded in our 
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opinions.”  This statement at once points to the unanimous verdict in the case and to the 

relatively small body of legal precedent.  Without such guidance, the opinion must 

directly address the guiding constitutional principles, which Kennedy believes to be 

widely and well known, but which are apparently not so crystal clear to the other justices 

who all either author or join one of the three concurring opinions that seek to add to or 

circumscribe some part of Kennedy’s argument. 

 The introduction to Kennedy’s opinion is succinct: “Our review confirms that the 

laws in question were enacted by officials who did not understand, failed to perceive, or 

chose to ignore the fact that their official actions violated the Nation’s essential 

commitment to religious freedom” (524).  Kennedy explains that the “object” of these 

laws is “impermissible” and that “the principle of general applicability was violated” 

because the practice of the Santeria religion was specifically targeted.  The Free Exercise 

Clause—that “fundamental nonpersecution principle of the First Amendment”—requires 

these laws to be overturned.   

 The freedom of religion as protected by both the Establishment and Free Exercise 

Clauses commands government neutrality among religious sects.  “As Justice Harlan 

noted in the related context of the Establishment Clause,” Kennedy observes, 

“[n]eutrality in its application requires an equal protection mode of analysis” (540; 

emphasis added).  Religious freedom insists upon an equality of religious sects under the 

Constitution, and the rule that laws (which may incidentally infringe on religious 

practices) must be “generally applicable” is a mechanism by which the Court enforces 

this equality.  To achieve its proper end, the Free Exercise Clause performs primarily as a 

nondiscrimination principle.  Equality, however, is not the ultimate goal or the highest 

principle as Kennedy understands it.  Rather, it serves the function of protecting “the 
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Nation’s essential commitment to religious freedom,” the core of which is liberty of 

conscience.  This liberty does not exempt one from legitimately enacted laws, but it does 

insist that religious practice not be targeted for interference by the government.  

 

A Recovering Enemy of Religious Freedom? 

 When Kennedy cast his lot with Justice Scalia’s majority opinion in Employment 

Division v. Smith, he earned the reprobation of a chorus of dissenters who thought the 

Court was allowing the Free Exercise Clause to disappear. 35  “That was then.  This is 

now,” says Stephen Carter in 1994.  “What a difference three years can make.”  The 

difference to which he refers is the apparent change in Kennedy’s perspective from his 

vote in Smith to his recent unanimous opinions in Lukumi Babalu Aye and in Lamb’s 

Chapel v. Center Moriches Union Free School District.36  Speaking in the same vein as 

the other critics, Carter describes Smith as nothing less than a gutting of the First 

Amendment, and he says that while Smith has not been repudiated by the Court, these 

more recent cases “suggest that the Justices may yet decide to rescue religious 

freedom.”37  

As the author of the majority opinion in Lukumi Babalu Aye (and of a concurrence 

in Lamb’s Chapel), Kennedy’s reputation appeared to be on the mend with the defenders 

of “free exercise” exemptions to generally applicable laws.  They imply that Kennedy’s 

                                                                 
35

 Employment Division v. Smith, 494 U.S.  872 (1990).  See Stephen L.  Carter, “The 

Resurrection of Relig ious Freedom?” Harvard Law Review 107 (1993-1994): 118.  See also Timothy L.  

Hall, “Religion, Equality, and Difference,” Temple Law Review 65 (1992): 1, 20; Michael W.  McConnell, 

“Relig ious Freedom at a Crossroads,” University of Chicago Law Review 59 (1992): 115, 137-40; and 

Kathleen M.  Sullivan, “Religion and Liberal Democracy,” University of Chicago Law Review 59 (1992): 

195, 215-19.  Martha Nussbaum lends weight to the fears of these critics in her treatment of 

“accommodation” in her book Liberty of Conscience. 

36
 Lamb’s Chapel v. Center Moriches Union Free School District, 508 U.S .  384 (1993). 

37
 Carter, “The Resurrection of Religious Freedom?,” 119. 



 

53 

 

position in this case represents a shift in his approach toward free exercise claims .  Yet 

Kennedy never retreats from his support for Smith.  Rather than changing his position on 

the free exercise clause, Kennedy demonstrates a consistent approach, which provided 

constitutional relief to the Church of Lukumi Babalu Aye but did not for the Smith 

plaintiffs.  The change occurs within the cases, not with Kennedy’s constitutional 

convictions.  Just as the noncoercion principle led Kennedy to uphold the crèche in 

Allegheny but strike down the prayer in Lee, the nonpersecution principle of the Free 

Exercise clause leads him to enforce the law in Smith and strike down the laws in 

Lukumi. 

The concurrence written by Blackmun and joined by O’Connor testifies to the 

differences between these two cases and to the consistency of Kennedy’s approach from 

one to the next.  Blackmun and O’Connor would much rather Kennedy were not so 

consistent in this matter, taking this opportunity to protest his continued adherence to the 

Smith holding, upon which Kennedy explicitly relies in Lukumi.38  They understand that 

Lukumi contains one of those “rare occasions [when] the government explicitly targets 

religion (or a particular religion) for disfavored treatment” (577-78).  But they would 

have the Free Exercise clause extend to more than rare occasions, believing the clause to 

contain a judicially enforceable imperative to require religious exemptions to neutral laws 

of general applicability.  Instead of taking this approach, Blackmun notes, the Court 

(through Justice Kennedy’s majority opinion) “uses the test announced in Smith, under 

which ‘a law that is neutral and of general applicability need not be justified by a 

compelling governmental interest even if the law has the incidental effect of burdening a 
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particular religious practice.’” According to Blackmun’s interpretation, the Free Exercise 

Clause would give the Court the power to ensure “an affirmative individual liberty” and 

not merely to enforce “an antidiscrimination principle.” 

 

On a Different Plane 

 Kennedy shows no distress at the rarity of free exercise violations that have 

required the Court’s intervention in the past and, by contrast with Blackmun and 

O’Connor, seems not the least bit bothered that this “fundamental nonpersecution 

principle” would in the future tend to require such intervention only on “rare occasions.”  

Yet he does not explain his difference with his colleagues, nor does he even address the 

concerns laid out in the various concurrences.  Kennedy’s explicit and unqualified 

reliance on Smith goes a long way toward showing how he might answer Blackman and 

O’Connor, yet his virtual silence regarding exemptions suggests that, when possible, he 

prefers to confront the issue on a different plane than the one on which Scalia chooses to 

meet his opponents.   

O’Connor’s and Scalia’s contending originalist arguments over the constitutional 

necessity of religious exemptions begin in Smith and continue through City of Boerne v. 

Flores, with Blackmun standing in for O’Connor in Lukumi.39  While this approach 

requires them to slog through the tangled textual and historical evidence for their 

respective positions, Kennedy is content to outline the basic principle at issue and show 

how it controls the specific case.  Thus, in Lukumi, he sums up his understanding of the 

Constitution’s free exercise protections with this admonition and judgment: “Legislators 
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may not devise mechanisms, overt or disguised, designed to persecute or oppress a 

religion or its practices.  The laws here in question were enacted contrary to these 

constitutional principles, and they are void” (547; emphasis added). 

A close look reveals that Kennedy adds to the Smith doctrine here by including an 

investigation of the motives behind the legislation as part of his constitutional analysis.  

Scalia sees this addition and objects to it in his concurrence.  He believes that while the 

consideration of legislative motivation may be necessary in certain rare contexts, the First 

Amendment is not one of them, and he insists that such an investigation is irrelevant to 

this case: 

Had the Hialeah City Council set out resolutely to suppress the practices 

of Santeria, but ineptly adopted resolutions that failed to do so, I do not see how 
those laws could be said to “prohibi[t] the free exercise” of religion. . . .  Had the 
ordinances here been passed with no motive on the part of any councilman except 

the ardent desire to prevent cruelty to animals (as might have been the case), they 
would nonetheless be invalid.  (558) 

 
Leaving aside the absurdity of ineptly drawn laws intended to persecute on the basis of 

religious practice and the even more absurd suggestion that as far as anyone can tell the 

Hialeah City Council may have sincerely desired nothing more than to prevent animal 

cruelty, Kennedy very likely would agree with Scalia that proof of an illegitimate motive 

is not always necessary to prove free exercise violations and may not even have been 

strictly necessary to arrive at the outcome in this case.  Yet, Kennedy would insist that 

looking at the motive is not only useful and appropriate for the determination of free 

exercise cases, it is absolutely necessary for a proper articulation of the “nonpersecution 

principle” that controls this case and cases like it.  Such articulation is crucial for 

providing direction to the courts in future free exercise controversies.  
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 Kennedy would gladly concede that, in Smith, Scalia wins the argument with 

O’Connor and Blackmun in the realm of legal rules and precedents (and later—in City of 

Boerne—in the realm of constitutional and legislative history).  But Scalia’s argument is 

insufficient, according to Kennedy, because it attempts to operate on a sub-principled 

basis.  Scalia’s opinions seek to remain below the ether and shy away from any 

discussions of principle or constitutional “value,” with the conspicuous exception of the 

value of democracy.  According to Scalia the legal and moral force of the constitution 

seems to boil down to one simple point: All is constitutionally permissible for the 

people’s democratic representatives unless “We the People” have constitutionally 

forbidden it in no uncertain terms.  Anything else would be a violation of democracy.40  

While Scalia suggests that the Constitution’s protections of liberty owe their sole 

legitimacy to the fact that they were democratically enacted, the people who enacted 

these provisions thought that any government which does not protect basic liberties such 

as those guaranteed by the First Amendment would be illegitimate and not worthy of 

allegiance.  Without such protections quickly democracy loses its luster. 

 Kennedy knows as well as Scalia that basic liberties are judicially enforceable 

only because they have been established as constitutional limitations on the governing 

authorities by a great act of We the People.  Kennedy also appears to follow the founding 

generation’s belief that these liberties (alongside the principle of consent of the governed) 

possess the inherent quality of natural right and therefore have moral force prior to and 
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independent of positive law.  The job of the judge, in Kennedy’s view, is not to enforce 

this right independent of its positive institution in the law or the Constitution.  But the 

judge cannot properly enforce constitutional liberty by ignoring the full meaning of the 

great principles of which it is composed.  To do so, according to Kennedy, would be a 

failure to honor his oath. 

 In his “Unenumerated Rights” speech, Kennedy argued that “the dictates of 

judicial restraint” are fundamental “imperatives” of our system of government: They 

“spring from the Constitution itself, not from a particular judicia l theory.”41  This 

necessity flows from the fact that our Constitution is written, and that it “was written with 

care and deliberation, not by accident.”  Kennedy quotes Marbury v. Madison—the case 

usually cited as the origin of judicial review, and rarely by those looking to defend 

judicial restraint—as providing a succinct statement of the rule: “[I]t is apparent, that the 

framers of the constitution contemplated that instrument as a rule for government of the 

courts, as well as of the legislature.”  According to Kennedy, this rule primarily means 

that “[t]he constitutional text and its immediate implications, traceable by some historical 

link to the ideas of the Framers, must govern the judges.”  Ignoring the “boundaries for 

judicial interpretation in constitutional cases” causes a “grave misallocation of power.”  It 

erodes the integrity of democratic politics by sapping the “initiative or the power of the 

political elements,” and because it constitutes “the raw exercise of political power” on the 

part of the judiciary, its commission is fairly called into question.  Such overstepping on 

the part of the Court would be a fundamental violation of the principle of equality.  
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 Kennedy insists that his oath and his commission require both a proper respect for 

the dictates of judicial restraint and the full enforcement of constitutionally protected 

liberty.  To neglect either duty would be a grave offense.  Kennedy parts ways with the 

progressive proponents of a “living constitution” by his insistence on drawing judicial 

judgments of constitutionality from the Constitution’s text, “traceable . . . to the ideas of 

the Framers” (emphasis added).  Progressives deny the ideas can be passed down through 

many generations in the same form they once held, contending instead that values 

contained in the Constitution necessarily evolve and take on the character of 

contemporary society (to be articulated, of course, by judges).  Kennedy also parts ways 

with the most vocal advocates of originalism by his emphasis on ideas.  Originalists like 

Justice Scalia are very skeptical of reliance on ideas because the expansive nature of 

ideas often reaches beyond the practical application envisioned by the people when 

ratified. 

 

Constitutional Boundaries 

 The First Amendment contains perhaps the most expansive of these ideas, as 

“even . . . its barest textual form has great substantive content” (16).  The subsequent 

history of case interpretation has fleshed out the even wider latitude its ideas contain in 

the areas of “speech, expression, and conscience.”  But expansive does not mean 

boundless.  The chief boundary Kennedy sees preventing excess in the judicial 

interpretation of rights is that they are, as a rule, to be “enforced as negatives or 

prohibitions, not affirmative grants.  ‘Congress shall make no law respecting the 

establishment of religion or prohibiting the free exercise thereof . . . ,’” etc.  (18-19; 

emphasis added).  Here Kennedy gives an early clue as to why he would reject Justice 
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Blackmun’s call to use the Free Exercise Clause as “an affirmative individual liberty,” 

granting religious exemptions to otherwise legitimate laws.  “The preference for 

negatives,” he continues, “is designed to confine the judicial power to declaring that 

particular action is either valid or not, rather than allowing for prospective relief which 

requires choices that may intrude upon the political branches.”  

 In Kennedy’s formulation for this restraining mechanism, which he considers to 

be intrinsic to the judicial method, his readers may find a clue to what he thinks is the 

proper alternative to judicially mandated exemptions to laws which incidentally, rather 

than purposely, burden a religious practice: namely, recourse to the political branches.  

Some scholars have even called into question the validity of all religious accommodation 

laws, including exemptions, but Kennedy clearly approves of them, having reminded his 

colleagues (and readers) that “since the framing of the Constitution, this Court has 

approved legislative accommodations for a variety of religious practices.”42  

 When the RFRA statute (requiring presumptive exemptions from laws that burden 

religious practice) came before the Court and was struck down in Boerne v. Flores, 

Kennedy’s opinion was that it overstepped Congress’s enforcement powers against the 

states under the Fourteenth Amendment, not that the substance of the action was 

somehow constitutionally suspect.  The parts of RFRA that applied to Congress’s own 

laws remain in effect.  Since then roughly half of the states have either passed their own 
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state- level versions of RFRA or they have interpreted their constitutions to require 

exemptions, following the model of analysis in Sherbert v. Verner.43  

 This turn of events is perfectly acceptable, and perhaps even preferable, in 

Kennedy’s opinion.  After all, as Justice Scalia concludes his Boerne concurrence: “Who 

can possibly be against the abstract proposition that government should not, even in its 

general nondiscriminatory laws, place unreasonable burdens upon religious practice?”44  

Scalia raises this question so that he can finish his revisitation of Smith with a pithy 

lesson on the central tenet of his constitutional methodology: 

The issue presented by Smith is, quite simply, whether the people, through 

their elected representatives, or rather this Court, shall control the outcome of 
those concrete cases [where exemptions might be warranted].  For example, shall 

it be the determination of this Court, or rather of the people, whether . . . church 
construction will be exempt from zoning laws? This historical evidence put 
forward by the dissent does nothing to undermine the conclusion we reached in 

Smith: It shall be the people. 
 

Kennedy, however, does not and would not follow Scalia’s conclusion.  While he very 

possibly agrees with Scalia’s implication that legislative exemptions are desirable, and he 

explicitly argues that they are a legitimate part of legislative discretion under the 

Constitution, Kennedy steers a consciously different course in explaining why RFRA 

overreaches Congress’s power.   

 The focus of Scalia’s and O’Connor ’s arguments is whether exemptions should 

proceed from the Court’s duty to protect religious free exercise or whether they are the 

prerogative of “the people” (by which Scalia means the people’s representatives in the 

legislature).  Scalia’s argument faces an obvious difficulty: However applicable it 
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retrospectively might be to Smith, it appears to conflict with his decision to join the 

majority in Boerne, the case actually before him and the Court.  As Scalia frames the 

issue, RFRA itself should be seen as an expression of the will of “the people,” thus his 

principles would seem to require him to uphold it as such, rather than join Kennedy’s 

majority striking it down.  The principle of federalism might allow him to escape this 

apparent contradiction, to be sure, but it seems strange then that he passes up the 

opportunity to clearly explain the matter. 

 If one considers it in light of Alexander Hamilton’s argument in Federalist 78, 

Justice Scalia’s claim that Smith leaves exemptions to the people rather than to courts 

seems to be off track.  According to Hamilton, the Constitution itself is the truest voice of 

the people, not any single person or group to whom the people, through that Constitution, 

has given an office of power—not even a majority in the legislature.  The courts have 

been granted authority by that Constitution which is the will of the people to enforce the 

laws, but only so far as those laws do not overstep the limits to the legislative power 

granted by the people.  When these limits are crossed, the duty of the courts is to uphold 

the people’s will in the Constitution above the will of their representatives in Congress.  

To the extent that Hamilton’s argument is convincing, it makes no sense to assume that an 

opposition between the courts and the legislature is equivalent to an opposition between 

the courts and the people.  Both represent the people insofar as they are both 

constitutional offices.    

The debate in Smith (continuing in Boerne) between Scalia and O’Connor over 

exemptions does not pit the people versus the courts.  Rather, it pits those who believe the 

people’s Constitution intends religious exemptions to be required by the courts and those 

who believe it does not.  Kennedy agrees with Scalia’s position in Smith because he 
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believes the Constitution’s command against the prohibition of religious free exercise 

does not include a necessity of religious exemptions.  Rather, he believes that the 

Constitution leaves the issue to the legislative bodies, separated as they are into one 

national and many state bodies with separate jurisdictions over this matter.  When the 

legislature does cross the boundaries of authority under the Constitution, as Kennedy 

believes it did in RFRA by attempting to force automatic exemptions on the states, the 

duty of the Court is to enforce the will of the people against that of their representatives in 

Congress. 

 Scalia’s democratic argument may not be simply incompatible with Kennedy’s 

structural argument, but it nevertheless reveals a different order of principle.  For Scalia, 

the democratic principle takes priority, and structural principles must be explained as 

serving the higher demand of democratic equality.  For Kennedy, the Constitution 

(textually and historically) adduces a design to protect the spirit of liberty and equality.  It 

does so in different ways and to different degrees in different places, but the primary way 

that it does so is through the construction of its institutions.  O’Connor seems concerned 

that the majority will not respect minority religious practices.  Scalia suggested at the end 

of his Smith opinion that democracy trumps these concerns, though he does not really 

seem to appreciate much of a danger coming from this angle.  Kennedy reminds his 

colleagues, and the nation, that the solution the Framers envisioned for this kind of 

problem—what Madison called the problem of majority faction—was principally 

structural.  This approach confirms his statement in the “Unenumerated Rights” speech 

on the problem of tyranny of the majority: “The most visible restraints [the Framers] 

designed to contain it are internal to the political branches themselves.  These are the 
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checks of bicameralism, the executive veto, and the division of sovereignty between state 

and federal government.”45 

 The role of the judiciary in construing the constitutional protection of liberty is 

undoubtedly important, as Kennedy has amply demonstrated through his written opinions 

and his votes, but that role is properly confined by the general rule that such limitations 

come in the form of negative barriers to what the political branches may do, not 

affirmative pronouncements on what they must do.  Unlike Scalia, Kennedy does not 

believe that democracy can or should simply figure out the rest.  Unrestrained majorities 

will do frequent injustice to the rights and interests of minorities.  Unlike O’Connor, he 

does not believe the Constitution asks the courts to take an affirmative role in insuring 

that majorities always act justly.  The Court enforces negative limitations on legislative 

power in the area of religious freedom as elsewhere, according to Kennedy, and it 

empowers republican solutions to the problems unique to republican government by 

enforcing the boundaries of the Constitution’s carefully constructed political institutions.  

The structure of the political institutions is intended to be responsive and responsible to 

the people’s will, but it also helps insure that the long-term will of the people triumphs 

over short-sighted impulses of passion and interest by a short-term majority. 

 
Conclusion 

 Kennedy identifies and articulates the nonpersecution principle of the 

Constitution’s Free Exercise provision which stands next to the noncoercion principle of 

the Establishment provision that he championed in earlier cases.  Together these 

principles protect “the Nation’s essential commitment to religious freedom”—“the 
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freedom to worship as one pleases without government interference or oppression.”46  

This commitment is part of the higher order principle of liberty of conscience which the 

First Amendment as a whole guards.  The requirement that judges enforce liberty through 

negatives steers Kennedy toward the use of “equal protection” modes of analysis, but the 

preeminent principle is still liberty not equality.  Nevertheless, Kennedy does show that 

he believes the equality principle is present in the Establishment Clause and guarantees a 

“religious blind” posture by the government.   

 The principles of liberty and equality that Kennedy develops in the religious 

freedom cases resonate throughout the whole of his jurisprudence.  They find their 

broadest expression in the First Amendment’s other prominent protection, the joint 

freedoms of speech and press.  In Kennedy’s view, the liberty of conscience that has been 

given particular protection in the religion clauses is given even greater latitude in the 

realm of speech and press.  Likewise, the equality principle’s insistence on the 

maintenance of certain conditions necessary for the operation of republican government, 

which prohibits those governments from engaging in the religious classification of 

citizens, takes on a much greater role in the next provision of the First Amendment.  Free 

exchange of political opinion is the fuel that republican government runs on.  Without it, 

democracy would be a sham.
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CHAPTER THREE 

Freedom of Speech, Part One 

 
Introduction 

As Frank Colucci has said, “Anthony Kennedy has been no swing voter in cases 

involving free speech.”1  Virtually everyone now agrees that Kennedy is the Court’s 

foremost defender of the First Amendment’s expressive freedoms.  He is the justice most 

likely to vote against the government in this area of law, and his free speech opinions are 

often sweeping in the breadth of their coverage.2  Yet the consensus strains and breaks 

with the attempt to explain this commitment and place it within a larger jurisprudential 

framework. 

Considering Kennedy’s record, to call him a “free speech libertarian” seems to be 

the natural and obvious conclusion, and many have done so. 3  Indeed Helen Knowles 

makes speech the springboard of her argument for Kennedy’s overall jurisprudential 

libertarianism.  At the outset of her analysis, she appears to understand the danger of 

failing to adequately distinguish between an outcome-based definition of “libertarianism” 

                                                                 
1
 Colucci, “Justice Kennedy’s Jurisprudence,” 73.  

2
 See Eugene Volokh, “How the Justices”; Thomas M .  Keck, “Party Policy or Duty: Why Does 

the Supreme Court Invalidate Federal Statutes,” American Political Science Review 101 (2007): 321, 333; 

and Cass Sunstein, One Case at a Time (Cambridge: Harvard University Press, 1999), 58.  Sunstein 
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3
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and a motivation-based definition, which would require adherence to a conscious 

ideology.  The “obvious libertarianism” she claims for Kennedy is based on statistical 

data pertaining to simple votes.4  But mere votes do not carry their own explanations 

along with them.  Her task, then, is to show how the “obvious libertarianism” of 

Kennedy’s votes is confirmed by his words to be “ideological”—that is, a libertarianism 

of his thoughts as well as his deeds.  

To begin, Knowles identifies the First Amendment’s own ideology as “strongly 

libertarian.”  It is also “strongly reminiscent” of Locke’s social contract theory and 

“reminds the government that it was established—as the Constitution’s Preamble says—

by ‘the People of the United States’ in order to, among other things, ‘secure the Blessings 

of [their] Liberty.’” As such, the First Amendment possesses “two aspects . . . that tell us 

that placing limits on the government is at the heart of its ideology.”  The first is “a vital 

mechanism” to resist violation of rights without our consent—i.e., “to petition the 

Government for redress of grievances.”  The second (and the heart of Knowles’s 

argument) “is the First Amendment recognition of individual humanity and autonomy, 

central to which is freedom of conscience.”  Thus, making apt use of a quotation from 

one of Kennedy’s opinions, Knowles names her chapter, “Speech is the Beginning of 

Thought.”  As proof of Kennedy’s free speech libertarianism, Knowles searches for his 

commitment to freedom of thought and conscience, and she has no trouble finding it.  

Knowles’s First Amendment premises, however, are challenged by a rich line of 

free speech scholarship that views the protections of speech, press, assembly and petition 

not primarily as matters of individual right, but as an essential group of majoritarian 
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safeguards insuring the integrity of republican government. 5  Representing this view, 

Akhil Amar argues that free speech and a free press were intended to provide a structural 

connection between Congress and its constituents.  Rather than the libertarian conception 

that free speech was intended to protect the dignity and autonomy of individuals to 

express themselves, Amar holds the conception of free speech as the practical and 

indispensible mechanism by which good and just rule is to be maintained in a democratic 

government.  In aristocratic England, Parliament required freedom of speech for its 

members.  In America, where popular sovereignty is basis of government, that freedom 

necessarily extends to all citizens. 

Notably, Amar sees a similar connection to the one Knowles sees between the 

arguments of the First Amendment and the Preamble.  For Amar, “We the People . . . do” 

records the original command of the sovereign whose authority derives from the 

elemental equality which is the basis of the American political experiment.  That same 

“people” is again invoked by the First Amendment.  The people’s freedoms of speech and 

of the press are the first links in the causal chain that carries their political will to their 

representatives.  Assembly and petition come next, allowing the people to further 

pressure an unresponsive government and finally, if necessary, to “alter or abolish” it. 6 

When surveying the connection between these same segments of the Constitution, 

Knowles sees liberty, autonomy, and individual rights while Amar sees equality, popular 

sovereignty, and majority rule.  Where Knowles sees the mark of Locke, Amar hears 

echoes of Rousseau.  Given Rousseau’s greater emphasis on equality and popular 

                                                                 
5
 See Alexander Meiklejohn, Political Freedom: The Constitutional Powers of the People  (New 

York: Oxford University Press, 1965); and Akhil Reed Amar, The Bill of Rights: Creation and 

Reconstruction (New Haven, CT: Yale University Press, 1998), 20-32. 
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sovereignty, Amar’s choice here makes sense, but he might have looked to Locke here as 

well, focusing on the “consent” of free and equal citizens.  Nevertheless, just as Knowles 

finds confirmation of libertarian ideology in the First Amendment, in the Preamble, and 

in Locke’s social contract theory, so Amar finds confirmation of his egalitarian theory in 

the First Amendment, in the Preamble, and in Rousseau’s social contract theory.  When 

he turns to study a pair of Kennedy’s free speech opinions, Amar brings this interpretive 

apparatus with him.  What he finds is “an attractive and often inspiring vision—a vision 

of truly equal citizenship in a diverse, pluralistic, boisterous, participatory democracy.”7 

Frank Colucci clearly favors Knowles’s formula over Amar’s.  His chapter on free 

speech “explores how Kennedy’s ideals of personal and political liberty explain his 

expansive conception of free speech.”  Like Knowles, Colucci focuses on liberty, on 

autonomous individuality, and on the connection between speech and thought: 

“[Kennedy] protects speech claims based on an ideal that individuals have the right to 

determine for themselves the ideas worthy of consideration, expression, and allegiance.”  

But this substantive evaluation of the character of Kennedy’s free speech jurisprudence is 

not what is truly unique and fascinating about it, according to Colucci.  Rather, he reveals 

how Kennedy’s imaginative use of speech and association expands beyond the traditional 

space belonging to them in our constitutional law, even into areas previously considered 

to be “political questions.”8 

Explaining this “expansive conception” of expressive freedom Colucci believes is 

the real task.  The source of this ideal, he argues, is “the conception of human personality 
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that drives [Kennedy’s] larger jurisprudence.”9  In order for the human personality to 

flourish, government must not interfere in the choices human beings make about “the 

ideas and beliefs deserving of expression, consideration, and allegiance.”10  Moreover, 

Colucci indicates that Kennedy extends constitutional protection to “all ways in which we 

express ourselves as persons,” for “these features of our freedom are to many people as 

important or more important than political discussion or searching for philosophical 

truth.”11 

Though Colucci shies away from labels, and never uses the term “libertarian” to 

describe Kennedy, his account of Kennedy’s free speech jurisprudence provides a clearer 

template for ideological libertarianism than Knowles herself provides (at least, in this one 

area).  While Colucci purports to explore “Kennedy’s ideals of personal and political 

liberty,” his argument altogether absorbs the political into the personal.  By the end of the 

chapter he speaks only of “the broad theory of personal liberty,” of which Kennedy’s free 

speech jurisprudence is but a part.  Colucci supports his argument with strong evidence, 

but his investigation also finds that Kennedy “applies this vision most forcefully to 

political speech and political dissenters” (100).  If, as Colucci maintains, the core of 

Kennedy’s understanding of free speech is “allowing individuals to decide for themselves 

what ideas they should express,” it is not clear why Kennedy would give political ideas 

more forceful protection than other ideas.  If, for Kennedy, all forms of expression are 

                                                                 
9
 Co lucci, Justice Kennedy’s Jurisprudence, 75-76. 
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 Co lucci is quoting Kennedy in Turner Broadcasting System I v. F.C.C, 512 U.S.  622, 641 

(1994). 
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indeed constitutionally equal, Colucci’s discovery seems to call for an explanation.  

Though he never gives one, Knowles attempts something of the sort. 

Shortly before the release of her book, Knowles published a law review article 

arguing that while Kennedy is clearly a free speech libertarian, that label “provides an 

inadequate understanding of this aspect of [his] judicial decision making.”  Instead of 

zeroing in on Kennedy’s “ideology,” she insists, “we should focus on the goal of civic 

education that he uses his judicial opinions to achieve.”12  This goal takes form, 

according to Knowles, as the preservation and protection of a marketplace of ideas: Thus, 

by insuring a “citizenry exposed to a multiplicity of views,” Kennedy’s First Amendment 

would guarantee “an enlightened citizenry that is best positioned to ensure the individual 

liberty (speech-related or not) of all its members.”  To drive the point home, Knowles 

recalls how “Kennedy reminded the Senate Judiciary Committee that the First 

Amendment ‘ensures the dialogue that is necessary for the continuance of the democratic 

process’” (260, 269). 

Yet this formulation sounds more like Amar’s democratic and egalitarian 

argument and less like the individualistic, libertarian argument from Knowles’s book.  

While she argues in her book that free speech is crucial to Kennedy’s mind for the free 

thoughts and expressions of individual human beings, she here argues that it is necessary 

for the body of citizens to reason properly together about their common goals.  Having 

made the case that Kennedy is concerned with the integrity of democratic discourse, she 

then assumes that the civic educational purpose is merely an instrumental good in service 

to an intrinsic one, the amendment’s (and Kennedy’s) true purpose: “to ensure individual 
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liberty.”  Kennedy’s principles are libertarian, in this analysis, even while his mission is 

“to encourage . . . civic participation and democratic values” (258). 

If Knowles’s assumption here seems unwarranted by the facts at hand, it makes 

more sense when one sees that she believes her claim about Kennedy’s free speech 

libertarianism to be uncontroversial and, in fact, well-established by the data.  In her 

book, however, she would have more than merely data-driven proof—more than the 

“obvious libertarianism” of his mere votes.  She seeks and finds in his arguments 

evidence of a commitment to the idea of individual liberty.  But when she unearths the 

seemingly contrary impulse of Kennedy’s commitment to civic education and democratic 

values, she withdraws from the sea of ideas to the safe harbor of solid data.  The data is 

what proves Kennedy’s libertarian “ideology” for Knowles.  It is both necessary and 

sufficient.  Libertarian arguments in Kennedy’s opinions, therefore, may reveal a 

“libertarian tone,” but they are necessarily ornamental.  Non- libertarian arguments may 

provide a fuller picture of Kennedy’s motivations, but they cannot disprove what the data 

has established (254-55). 

However plausible it might be, this interpretation gives an impression of a First 

Amendment that is comparatively indifferent to the quality of democratic goals and laws, 

apart from their proclivity to protect individualistic freedom—an impression that seems 

necessary to hold up Knowles’s libertarian reading of Kennedy.  But this impression does 

not comport with the preeminence of political speech for Kennedy, nor does it fit the 

reasons he uses in such cases.  

Looking at political speech alone, Kennedy gives little trace of the individualistic 

concerns that bind both Knowles’s and Colucci’s interpretations.  These cases, rather, are 

filled with the kind of democratic language that undergirds Amar’s egalitarian reading.  
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The limits of this reading, however, become evident as soon one moves beyond political 

speech.  For Kennedy, free speech truly is expansive, as Colucci says, and the further it 

expands past political speech the more individualistic and libertarian and the less 

democratic and egalitarian his opinions look.  In short, Amar appears to have Kennedy 

pegged on political speech, but Knowles and Colucci have the upper hand on the rest.  

This appearance is surprising only if one thinks that Kennedy must be the 

champion of either liberty or equality, but it is not at all surprising if he is the champion 

of both liberty and equality.  While these constitutional principles are often in tension in 

our constitutional law, they achieve a level of harmony in Kennedy’s free speech 

jurisprudence that is unmatched elsewhere.  Whether Kennedy is applying the democratic 

and egalitarian rationale of his political speech cases or the libertarian and individualistic 

rationale of his other speech cases, he applies rules that rigorously protect citizens and 

human beings from laws that would regulate the content of their speech.  Thus, 

Kennedy’s commitment to both liberty and equality lead him to be the Court’s foremost 

defender of the freedom of speech.  

Liberty and equality work toward the same end in Kennedy’s free speech 

jurisprudence, but this common labor is more than a mere alliance at the level of practical 

action.  These principles substantially overlap and reinforce each other at the theoretical 

level.  The Declaration of Independence explains how the natural equality of all human 

beings gives birth both to the idea of natural rights and to the requirement of consent of 

the governed, the first being the source of individual liberty—thus, of the libertarian 

element of our constitutional tradition—and the second finding its fullest expression in a 

democratic government controlled by free and equal citizens—the egalitarian element of 

our constitutional tradition.  Liberty indeed insists on the freedom of speech because, as 
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Knowles points out, “speech is the beginning of thought,” and the freedom of thought and 

conscience is perhaps the one truly inviolable element of liberty for Kennedy.  Likewise, 

as Amar informs us, the free operation of political ideas—through the medium of free 

speech and a free press—is the indispensible means by which an active and equal 

citizenry may govern themselves.  

The search for truth is at the heart of both of these elements.  Liberty guarantees 

the search for moral, philosophical, aesthetic, and political truth.  Colucci, therefore, 

correctly sees liberty as the driving force behind the expansive property of Kennedy’s 

free speech opinions.  Equality, by contrast, focuses almost entirely on the need to protect 

political speech.  While Kennedy might justify his protection of political speech using the 

liberty principle alone, it would not possess the same force.  The combined force of 

liberty and equality is what gives Kennedy’s protection of political speech the robust 

quality that Colucci notices but cannot explain.  And it is what makes the protection of 

political speech the core of the First Amendment’s guarantee of expressive freedom, and 

thus, the proper place to begin. 

 
Texas v. Johnson 

Nowhere else in Kennedy’s cannon have so few words garnered so much attention 

as the justice’s brief concurrence in the famous flag burning case, Texas v. Johnson.  

Every study of Kennedy’s ideas about the freedom of speech starts here.  A remarkable 

fact about this opinion, however, is how little Kennedy actually says about the substance 

of the freedom of speech.  He is content to allow the outcome of the case to rely on 

Justice Brennan’s formalistic majority opinion, but he is clearly not satisfied with 

Brennan’s exposition—or lack of exposition—of the constitutional principle.  Brennan 
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may have said “all that is necessary to explain [the Court’s] ruling,” but Kennedy sees 

that a reliance on the cold logic of Court precedent cannot be sufficient to explain why the 

Constitution requires us to tolerate speech even when it is ignorant and almost universally 

offensive, even when it is the public burning of the American flag. 13 

Had Kennedy been tasked to write the majority opinion he might have fleshed out 

his understanding of the freedom of speech in greater detail.  He does give a glimpse into 

that understanding here but leaves much to inference.  His main intent for this 

concurrence seems to be a reminder that the Constitution is not a soulless structure whose 

dead letter occasionally requires painful and pointless roadblocks to the people’s will, nor 

is it a tabula rasa on which judges may imprint their personal preferences, but it is the 

embodiment of timeless principles that lie at the heart of what it means to be an 

American.  In this case, it is the “valued principle” of the freedom of speech that “dictates 

the decision.”   The duty of the Court, as charged by the judicial power of the 

Constitution, is to enforce such principles.  

Kennedy seems to simultaneously regret and relish the occasion provided by this 

case.  He regrets the “personal toll” that this case is bound to take on untold numbers of 

Americans who love, cherish, and respect the flag, especially those “who have had the 

singular honor of carrying the flag in battle.”  He is not being simply “charitable,” as 

Amar suggests, when he says that his “colleagues in dissent advance powerful 

arguments.”  Rather, Kennedy expresses deep concern over the potential damage this 

decision may do both to people’s faith in the principles that make the verdict necessary 

and to the preconditions that make a nation’s realization of these principles possible.  A 
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case like this one threatens the belief in these principles and the commitment to the rule 

of law itself.14  No statesman can indifferently overlook the likely consequences of this 

case, especially “in an age when absolutes are distrusted and simple truths are burdened 

by unneeded apologetics.” 

“[T]he flag holds a lonely place of honor” in such an age, serving as the almost 

singular source of inspiration for our most cherished principles, belie fs, and institutions.  

But the very ideas represented by the flag prevent the state from outlawing its 

desecration: “It is poignant but fundamental that the flag protects those who hold it in 

contempt.” 

 Amidst this sadness and concern, Kennedy appears almost grateful for the 

opportunity Johnson gives the Court to instruct the nation about its constitutional 

principles.  Calling it “a great teaching case” that shows how the Constitution is still 

relevant to us in our own time, he believes the peril posed by Johnson is balanced by the 

educational promise it provides.15  Looking back on it some years later, he believes that 

while folks were generally outraged by the decision at the time, they also learned from it 

that the freedom of speech protects each one of them as well.  Tilting the balance toward 

the promise and against the peril of this case is the goal of Kennedy’s educational effort 

in his concurrence.  With this effort, Kennedy embraces an understanding of the role of 

the Supreme Court as “republican schoolmaster.”16 
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 The necessary preconditions of the rule of law are central to Kennedy’s thought and are an 

ongoing theme in his speeches and conversations off the bench. 

15
 C-SPAN, “Role of the Judiciary, Nov. 10, 2005” C-SPAN Video Library, http://www.c-

spanvideo.org/program/RoleoftheJu (accessed April 1, 2012). 

16
 Ralph Lerner first uses this phrase in his article, “The Supreme Court as Republican 

Schoolmaster,” Supreme Court Review (1967): 127-180. 

http://www.c-spanvideo.org/program/RoleoftheJu
http://www.c-spanvideo.org/program/RoleoftheJu


 

76 

 

In this tradition, Knowles argues that Kennedy is a “civic educator” and not just a 

libertarian jurist.  She describes his “judicial hand-wringing” in this case as an attempt to 

make sure the “flag did not obscure the First Amendment.”17  But in doing so, Knowles 

herself misses the flag entirely, as well as Kennedy’s genuine agony over having to allow 

its desecration.  Claiming a shared “distaste for the result,” she suggests, gives Kennedy a 

vehicle to explain the principles of individual liberty and “the dialogue necessary for the 

democratic process.”18  She sees no real problem in the protection of flag burning, 

however.  The “personal cost” Kennedy mentions is mere distaste in her eyes, the 

equivalent of a foul medicine that heals even if it goes down hard, certainly not an acid 

that threatens to erode the people’s attachment to the rule of law.19  In Knowles’s script, 

Kennedy plays Mary Poppins, and his concurrence supplies the spoonful of sugar that 

helps us ingest our constitutional medicine. 

The radical individualism inherent to her libertarian interpretation makes it 

difficult for Knowles to see the true sympathy Kennedy shares with “those who will be 

dismayed by our holding.”  While she believes that Kennedy respects the dissent because 

it is “passionate” and “heartfelt,” he is able to swallow his feelings and obey his intellect, 

which insists on fulfilling “the essential First Amendment principles of tolerance and 

viewpoint diversity.”20  While these values are clearly important for Kennedy’s 

understanding of the freedom of speech, Knowles succumbs to the common confusion of 

toleration with relativism, which mistakenly sees “viewpoint diversity” as an intrinsic 
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constitutional good, rather than an instrumental one.  Thus construed, the Constitution 

insists that no one point of view is any more deserving of respect than any other.  And so, 

according to Knowles’s interpolation of Kennedy, “in the eyes of the Constitution, it was 

just as American to burn the flag as to wave it.”  

This statement reflects a common view of the First Amendment, even among 

justices of the Court.21  But it is impossible to square with Justice Kennedy, particularly 

in this opinion.  While Kennedy does soften his language in his final draft of the 

concurrence from his harsher, original draft, he does not conceal his contempt for the 

man whose name he cannot bring himself to utter—referring to Mr.  Johnson instead only 

as “this respondent.”22  Throughout his opinion, Kennedy uses the language of moral 

clarity and constancy—of “honor,” “principle,” “right,” and “truth”—and plainly laments 

the relativistic tendency of “an age where absolutes are distrusted.” 

As preface and premise to her relativistic determination, Knowles offers the 

following evidence.  Having revised his bolder original draft, Kennedy writes: “[T]he 

flag is constant in expressing beliefs Americans share, beliefs in law and peace and that 

freedom which sustains the human spirit.”  The original draft said “all Americans.”  “The 

removal of ‘all’ from his final opinion” Knowles infers, “marked his awareness that the 

beliefs to which he was referring were not and should not be interpreted as the beliefs that 
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 See, for instance, Gertz v. Welch 418 U.S.  323, 339.  Justice Powell write here that “under the 
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a majority hold.”23  Far from changing the meaning of his original draft, however, the 

removal of the word “all” subtracts nothing from Kennedy’s powerful statement of 

principle.  While these words do not contain a justification for the relativistic brand of 

“tolerance” and “viewpoint diversity” imagined by Knowles, they do point to a more 

adequate, principled basis for these values.  

Kennedy’s use of “peace” and “freedom” in this context recalls the thesis of 

political scientist Murray Dry’s study on the sources of the First Amendment.  The 

“liberal principle of toleration,” according to Dry, is the essential means by which the 

Founders sought to achieve “civil peace” and to protect “the quest for truth.”  On the one 

hand, toleration of all viewpoints avoids needlessly creating enemies of the state (286).  

By allowing an institutional outlet for all forms of political dissent, liberal democracy 

makes recourse to arms less likely and, thus, makes life for its citizens safer and more 

secure.  On the other hand is the “philosophic argument” which claims “that truth as well 

as freedom benefitted from toleration.”24  By keeping the state out of the business of 

regulating orthodoxies, truth may be more safely and effectively pursued.  “We probably 

have to accept vulgarity in expression . . . as part of the price of tolerance and individual 

freedom.”25  But that does not mean that we must give up our ability to judge between 

what is beautiful and what is vulgar or between what is true and what is false.  

 On more than one occasion, Kennedy has acknowledged that the principle of 

toleration comes at a cost, and he acknowledges the difficulty in explaining why, for 
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instance, a nation should adopt liberal tolerance when it leads to “a lack of restraint,” 

when it would require them to tolerate “movies, television, and books that pander to 

violence and sensuality” along with more edifying fare.26  “Faced with these inquiries,” 

he responds, “the best one can do is simply to explain our own tradition.”  And this 

explanation begins with those “truths” that we, following the words of Jefferson, “hold to 

be self-evident.”  Far from being equivalent with relativism, tolerance springs from an 

unblinking commitment to universal and timeless principles and a firm belief in the 

ability of reason to make judgments about better and worse, the high and the low.  

Relativism, in reality, destroys tolerance by destroying its ground.  It “swallows tolerance 

whole .  .  ., swallows rationality whole, [leaving] no philosophic basis left to defend the 

idea of universal rights.”27 

 The quest for truth is primarily understood as the private pursuit of philosophic 

or religious truth engaged by individuals or among friends.  The “liberty of conscience” 

that protects this quest is the same that Kennedy finds in the religion clauses, and Dry 

testifies that this connection reflects the plain understanding of the Founders and the 

philosophers who inspired them: “Free speech and religious freedom ensure a general 

right of conscience.”28  The freedom of thought and opinion may be the central 

component of this goal, but the protection it requires radiates far beyond this core—

leading to the broad, modern formulation: “free expression.”  This underlies the 
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individualistic, libertarian component of the freedom of the speech that Colucci and 

Knowles believe dominates Kennedy’s thought, and it is the source of the expansive 

quality that Colucci notices in Kennedy’s free speech jurisprudence. 

The desire for civil peace more directly translates into the need for a democratic 

government that allows all its citizens an equal right to vocalize their opinions of and 

desires for the government.  Because “all men are created equal,” governments must 

attain “the consent of the governed”—consent that may be revoked whenever 

government no longer fulfills its proper function.  Democratic government 

institutionalizes that consent.  By regularly recurring to the fount of political power, 

democratic government makes revolution almost unthinkable.  Bullets are unnecessary 

when ballots will do.  But democratic government cannot serve this function unless all 

citizens may speak and write freely about their political concerns, without the 

government singling out some views for official favor and others for disfavor.  When 

government acts as censor to political ideas, it discredits its claim to be democratic, 

breeds suspicion in the citizenry, and puts the nation in danger of falling into civil war.  

This concern for the integrity of the democratic system underlies the civic-

minded, egalitarian theory of the freedom of speech propounded by Amar and attributed 

by him to Justice Kennedy.  The egalitarian rationale for the freedom of speech justifies a 

robust defense of political speech but does not clearly extend beyond it.  Amar thus 

emphasizes the political importance of the freedom of speech, and Colucci does notice a 

special force in Kennedy’s protection of political speech, though he offers no reason for 

it.  A commitment to the principle of equality would explain this dynamic, even if it could 

not account for Colucci’s other observation—that Kennedy offers extraordinarily 

expansive protection to nonpolitical expression as well.  
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Respectively, civil peace and the quest for truth may give birth to distinct 

egalitarian and libertarian justifications for and operations of the freedom of speech, but 

to distinguish between them does not mean they do not overlap.  The defense of 

democracy may be the major ground of political speech protections, but much of the time 

political speech involves the discussion or promulgation of important political, moral, 

and intellectual opinions.  Political philosophy—the search for political truth—compels 

protection according to both the libertarian justification and the egalitarian justification.  

It is necessary for the individual freedom of conscience and for the integrity of the 

republic.  Thus, acts of political protest—including flag burning—are protected by “a 

pure command of the Constitution.”  This overlap of the principles of liberty and equality 

intensifies the urgency of this protection and explains the peculiar force it acquires in 

Kennedy’s jurisprudence. 

While philosophy and the strength of the republic are the proper and ultimate ends 

of the freedom of speech, the means of toleration and viewpoint diversity by definition 

cannot be confined to those ends.  Thus, Kennedy ends his opinion in Johnson: “For all 

the record shows, this respondent was not a philosopher and perhaps did not even possess 

the ability to comprehend how repellent his statements must be to the Republic itself.”  

Nevertheless, despite the “enormity of the offense he gave, the fact remains that his acts 

were speech,” and so “he must go free.” 

Colucci explicitly rejects the notion that Kennedy’s free speech jurisprudence 

hinges on its relation to political necessity or the search for truth, pointing out that 

Kennedy’s protections extend much further than these ends.  Colucci undergirds this 

point with a quotation from Kennedy’s confirmation testimony: Other forms of 

expression such as art and dance, he said, “are to many people as important or more 
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important than political discussion or searching for philosophical truth.”29  Rather than 

being the loci of the First Amendment’s speech protections, according to Colucci, these 

are none too special points in a great expanse that, like the physical universe, may be 

bounded but has no center and no evident border.  Political speech and philosophical 

speech represent substantial galactic clusters in this universe, but they possess no more 

intrinsic importance than any other random center of mass—including the nebulae of 

“commercial speech” and “sexually indecent expression.”30 

The fact that First Amendment extends its protection far beyond “political 

discussion” and the search for “philosophical truth,” however, does not prove that these 

are not central to the amendment’s protection of speech and press—for the Constitution 

or for Kennedy.  On the contrary, the fact that Kennedy specifically mentions “political 

discussion” and the search for “philosophical truth” while responding to a general, open-

ended question about the First Amendment suggests that he understands them to be the 

fons et origo of its protections.  They are the center from which the amendment’s 

extensive protections emanate in Kennedy’s view, a position which he repeatedly 

articulates in his opinions when he says that such speech is at the “center,” “heart,” or 

“core” of the First Amendment’s protections. 

A solar system is a better analogy than the universe.  Political speech and 

philosophic speech are the elements that compose the sun.  Its rays necessarily warm the 

flag burner and stretch far enough to be felt even by purveyors of sexually indecent 

expression before dissipating at the door of obscenity.  But its reach is more of a 
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testament to the power of the sun than to the relative value of all who take refuge in its 

glow. 

In the Gauer Lecture, Kennedy explains why the Court’s opinions in this area 

might tend to obscure its primary purposes: 

It may be that our official First Amendment jurisprudence has come to the 

point where the result of our decisions seems to accord with a moral relativism; 
but even if our jurisprudence can be so characterized, that is simply the result of 
the restrictions in the governmental sphere found necessary to prevent excesses of 

official authority.31 
 

If the freedom for “political discussion and the search for philosophical truth” is to be 

ensured, the power of government to censor and abridge speech in virtually any area must 

be severely curtailed.  That is the liberal bargain. 

In the eyes of Kennedy and in the eyes of the Constitution that he defends, 

burning the flag is certainly not “as American” as waving it.  To the contrary, it is a great 

offense “to the Republic itself.”  The liberal bargain contained in the First Amendment 

determines that Johnson “must go free,” not for his own sake, nor for any intrinsic merit 

belonging to his speech qua speech, but for the sake of “civil peace and the quest for 

truth.”  Because of this bargain, he can demand his freedom, but he cannot demand the 

respect of his fellow citizens or even of the Court that frees him. 

Yet Kennedy’s contempt for “this respondent” would still be out of place if it 

served no other purpose than to make himself (and us) feel better about this particularly 

distasteful exercise of his judicial duty.  His role as civic educator is also part of his duty 

here, and one he believes is necessary and proper in this case for offsetting the 

detrimental effects of the dictates of liberal tolerance.  “Liberal constitutionalism,” Prof.  
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Dry instructs us, “gives the individual substantial freedom . . . to act without 

responsibility.”32  But its limitations on the state’s coercive power may, indeed “must,” 

shift the burden of counteracting these negative effects elsewhere, “such as the authority 

of government as educator.”  Thus, for instance, we may hire personnel and implement 

curriculum “with a view toward an education appropriate to American citizenship.”  

Likewise, we may expect government officials to engage their moral and intellectual 

authority to speak out about particularly grave misuses of freedom and to insist that such 

behavior is unbecoming for an American.  

Justice Kennedy is advancing just such a view from his seat on the Court.  The 

softening of Kennedy’s language in the final draft of the concurrence does not detract 

from his original criticism of Mr.  Johnson and his speech, but it does sharpen his 

argument so that his passion does not obscure his principles.  Kennedy sees that the 

“valued principle” of tolerance prohibits punishment even for this kind of speech, and so 

“this respondent . . . must go free.”  He also sees that an easygoing insistence on such 

permissiveness threatens, in Dry’s words, to “ultimately weaken our freedom as 

individuals as well as citizens.”33  And so, he must use the educational platform his 

position provides to combat that threat.  The concurrence in Texas v. Johnson is the record 

of Kennedy’s attempt to do his duty in both regards.  

There is a tendency to interpret the tolerance and permissiveness required by the 

First Amendment as the constitutional codification of intellectual and moral relativism—a 

tendency that at times has even manifested itself in the words of the Supreme Court: 
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“according to the Constitution, there is no such thing as a true idea.”34  This tendency 

alike afflicts both libertarian and egalitarian understandings of the First Amendment.  

Indeed it seems more likely to creep into both these theories when they are divorced from 

their common source—the “self evident truths” of natural human liberty and equality 

discussed in the Declaration of Independence—and from their tether to one another.  

Liberty—untied to equality and unmoored from the political and moral theory 

which propelled it to such importance for our Founders and their Constitution—drifts 

toward the radical individualism of libertarian thought.  Though it begins as a moral 

imperative and retains the moral fervor fitting any summum bonum, it seems led by an 

inexorable logic to a relativism that says that right and truth are entirely a matter of one ’s 

individual belief.  Thus, despite the fact that Knowles points us to Kennedy’s opposition 

to relativism and despite her insistence that liberty is not the same as license, her 

interpretation appears forced into ascribing to him the relativistic notion that flag-burning 

is just as American as flag-waving. 

Equality, likewise, drifts toward relativism when it is similarly cut off from liberty 

and from the full understanding of those self-evident truths.  If the freedom of speech is 

based on a radical egalitarianism that says everyone’s viewpoint is equal, there can be no 

basis upon which to judge the superiority of one over the other.  Amar shows that he is 

not immune to this logic when he attempts to show how Kennedy’s egalitarianism leads 

to his opposition to viewpoint discrimination.  He does not say that every citizen must 

have an equal chance to voice his opinion so that, on an equal basis, they all might 

deliberate and decide the right course of action—though much of Amar’s thought might 
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suggest this alternative argument.  Instead, he says: “Implicit in this ban on viewpoint 

discrimination is a rather powerful ideal of equality of a certain sort—equality of political 

opinion.  And so, because the flag protects those who adore it, . . . it must protect those 

who hold it in contempt.”35  But this “because” suggests that Kennedy would allow a ban 

on flag-burning just as long as a ban on flag-waving was okay too.  As if the underlying 

problem with tyranny were that it is difficult, or impossible, to dish it out evenly among 

the citizens.  Surely this is wrong. 

Coming from entirely different perspectives, Knowles and Amar alight upon 

almost identically relativistic interpretations, borrowing the exact same phrase from the 

Johnson opinion.  Amar, however, admits that this phrase comes, not from Kennedy, but 

from Justice Brennan’s majority opinion.  But Brennan’s comment does not necessarily 

mean what Amar and Knowles think it does.  Once more, Prof.  Dry explains: 

Justice Brennan’s suggestion that when we see a flag burning, we salute it, 
or give it a decent burial, properly understood, means that liberal 
constitutionalism need not stand for mindless relativism.  Just because the 

criminal law must follow content neutrality when it treats expression, even the 
symbolic kind, government and public authorities generally are not prevented 

from cultivating an appreciation that the form and substance of expressive 
opinions should reflect, as Justice Stevens put it, “what the flag uniquely 
symbolizes[:] the ideas of liberty, equality, and tolerance.”36 

 
Tolerance is the means dictated by the First Amendment in order to serve the ends 

of liberty and equality.  While Texas v. Johnson is a case about political protest and would 

seem to belong to the equality and democracy rationale of Kennedy’s other political 

speech opinions, he does not focus his concurrence on a single constitutional principle.  

Rather, he uses this concurrence to broadly sketch his approach to the freedom of speech 
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as one beholden to fundamental constitutional principles, to lay out those principles, and 

to announce his commitment to “viewpoint neutrality” and the near-absolute prohibition 

of censorship based on content. 
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CHAPTER FOUR 

Political Speech 

 
If the principles of liberty and equality are often in tension in Kennedy’s 

constitutional jurisprudence, his free speech opinions—especially in the area of political 

speech—reveal a space where these principles push in the same direction, toward the 

maximalization of speech and against the ability of government to control it.  While 

liberty of conscience would presumably compel the same protection of political speech 

afforded to its other forms, in these cases Kennedy chooses to emphasize the necessity of 

free speech for democratic government.  The point of political dissent is not to exercise 

one’s sacred right to express his individuality so much as it is to engage in discourse that 

may pave the way to political change.  Political speech is the first step of the democratic 

process that culminates in the ballot box.  The search for truth is as important to this area 

of speech as it is to the others, but political truth is often more urgent and requires 

decision.  Unlike strictly private speech, it cannot content itself with interminable 

discussion or endless contemplation.  

 
Electoral Speech and Campaign Finance 

On January 21, 2010, the Court handed down its controversial 5-4 decision in the 

case, Citizens United v. FEC, which extended full First Amendment protection to 

corporations engaging in political speech during elections.  Certain “electioneering 

communication” by corporations and unions had been banned as a matter of federal law 

in Section 203 of the amended Bipartisan Campaign Reform Act of 2002 (BCRA), a ban 
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which had been upheld by the Court just seven years earlier.  As the author of Court’s 

opinion, Kennedy explains why those previous decisions had been in error and must be 

overturned.  The law’s limitations on this speech cuts to the core of our First Amendment 

freedoms.  Democracy, Kennedy proclaims, requires robust d iscussion of all political 

ideas, unregulated and uninhibited by the actions of government.  This case presents a 

clear violation of that fundamental constitutional principle.  

During the presidential primary campaigns of 2008, Citizens United, a nonprofit 

corporation “dedicated to restoring our government to citizens’ control” (according to its 

website), released a documentary critical of Hillary Clinton called Hillary: The Movie, 

and wished to broadcast commercials promoting the movie. 1  Because BCRA forbids the 

televised airing of speech that mentions particular candidates within 30 days of a primary 

election (or 60 days of a general election) the members of Citizens United feared that 

both the film and the ads would run afoul of the law, subjecting them to civil and criminal 

punishments and branding them as felons.  In response, the organization went to court 

asking for injunctive relief against the operation of the law because it violated the 

freedom of speech.  Having been denied that relief by the lower courts, who were bound 

by the Supreme Court’s earlier precedents, Citizens United appealed to the Supreme 

Court for a decision—long after the election it wished to influence had passed.  Noting 

the chill that such a regime necessarily puts on speech, Kennedy insists that the previous 

opinions must be reconsidered, further observing: “The First Amendment does not permit 
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laws that force speakers to retain a campaign finance attorney . . . or seek declaratory 

rulings before discussing the most salient issues of our day.”2 

The reaction against the decision was swift, angry, and unrelenting.  The day after 

the ruling, The New York Times issued an editorial titled, “The Court’s Blow to 

Democracy,” which accused “the court’s conservative majority” of hurling the nation 

“back to the robber-baron era of the 19th century” and of “pav[ing] the way for 

corporations to use their vast treasuries to overwhelm elections and intimidate elected 

officials into doing their bidding.”3  If only the dissenting opinion had one more vote, the 

Times laments, “they could rescue democracy.”  In the ensuing days, several more 

opinions criticizing the decision graced the paper ’s pages and were soon joined by 

President Obama’s public denunciation of the case during the State of the Union Address.  

The Nation magazine’s editorial—simply titled, “Democracy Inc.”—begins bewailing the 

“dramatic assault on American democracy, . . . giv[ing] corporations the ultimate 

authority over elections and governing,” and it ends calling for a constitutional 

amendment “stating unequivocally that corporations are not people and do not have the 

right to buy elections.”4 

Not all the voices were hostile.  The Wall Street Journal carried an opinion by 

conservative law professor Bradley A.  Smith entitled, “Newsflash: First Amendment 

Upheld,” which called Citizens United “a wonderful decision that restores political 
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speech to the primacy it was intended to have under the First Amendment.”5  Over 

decades the Court had steadily expanded protection to expression ranging from 

pornography to cross-burning outside African American churches, Smith relays, but at the 

same time had actually contracted the protection of speech during political campaigns.  

The “only shocking thing about the decision is that the four liberal justices” actually 

voted to uphold the stricken portions of BCRA.  Conservatives applauded the decision 

and libertarians were ecstatic about it, while liberals and progressives ranged from deeply 

concerned to apocalyptic in their opposition to it.6 

Thus emerged a picture of dueling principles: Kennedy and the conservatives 

spoke for freedom while the liberal dissenters spoke for democracy.  The freedom 

championed by the majority belongs to the individualistic, personal liberty of the 

moderns.  The dissent’s democracy concern belongs to the communal liberty of the 

ancients—Justice Breyer ’s “active liberty”—and it is intimately concerned with the 

equality of citizens and of their voice in government.  This dualistic framework pits 

liberty against equality, with Kennedy on the side of the former, and would confirm the 

claims of both Knowles and Colucci: that, when presented with a clear choice of 

rationales, Kennedy chooses “liberty, not equality”; that Kennedy has “a penchant for 

recasting constitutional arguments from equality to liberty”; and that he places a concern 

for “liberty above democracy.”7 

                                                                 
5
 Bradley A.  Smith, “Newsflash: First Amendment Upheld,” The Wall Street Journal, January 22, 

2010. 

6
 The more “liberal” libertarians at the ACLU are caught in the middle of this raging battle .  While 

the group submitted and amicus brief on behalf of Citizens United, it has since peddled back from its 

support for the ruling, reflecting the conflicting pull between the progressivism and the liberalis m of its 

membership. 

7
 Knowles, The Tie Goes to Freedom, 117; Colucci, Justice Kennedy’s Jurisprudence, 99, 170-71. 



 

92 

 

When a similar picture is described by nearly everyone looking, surely the 

account possesses some merit.  Kennedy undeniably asserts freedom of speech over his 

opponents’ consequentialist arguments that free speech must be balanced by the danger it 

might pose to the operation of democracy.  Yet, this picture ignores the explicit basis of 

Kennedy’s argument on behalf of free speech in this case, an argument rooted in a 

concern for the integrity of democracy and compelled by the imperatives of equal 

citizenship. 

Neither can it be argued that Kennedy merely covers his libertarian agenda with a 

democratic facade.  His opinion in Citizens United contains nothing novel.  It is, in fact, 

the culmination of a series of arguments, which he had been making for over three 

decades as a judge, even before he ascended to the nation’s highest court.  In 1980, while 

serving on the Ninth Circuit, and not long after the Supreme Court handed down the 

landmark Buckley v. Valeo case, Kennedy explained that limitations on campaign 

contributions are constitutionally acceptable because they are “designed to uphold the 

integrity of the political process and to insure that political debate and political speech are 

effective.”8  Though he later changes his mind about the legitimacy of contribution limits, 

he does not change his views about the principle that guides the decision.  

Whether applying that argument to uphold contribution limits or to strike 

expenditure limits, Kennedy shows that (contra Stanley Fish) his understanding of the 

freedom of speech is not deontological.9  Nor, however, is it a view that would allow free 

speech to be balanced away by the ad hoc, consequentialist judgments of legislatures or 
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courts.  Rather than a priori reasoning about the value of speech, Kennedy appeals to 

constitutional principles that emerged from the furnace of human experience, were 

hammered out by thinkers reflecting on the political reality of the human condition, and 

were cast as fundamental law by the Constitution’s framers.  It is important to remember 

the purposes of these principles; they must be properly understood if the principles are to 

be properly applied.  But Kennedy does not believe that his job is to refashion them anew 

according to the exigencies of each case, guided only by his own judgment about whether 

restrictions on certain speakers or content actually serve the ends of speech freedom. 

 

Austin v. Michigan Chamber of Commerce 

Kennedy had only briefly served on the Supreme Court when in Austin v. 

Michigan Chamber of Commerce (the case overturned twenty years later by Citizens 

United) he first voiced his opposition to restrictions of corporate speech during election 

seasons.  “By permitting the statute to stand,” Kennedy writes on behalf of the dissenters 

in the case, “the Court upholds a direct restriction on the independent expenditure of 

funds for political speech for the first time in its history.”10  Kennedy bristles at the 

decision, not just because it upholds a violation of free speech, but because he believes 

the Court adds to that violation.  The rule the Court adopts reveals a contempt for certain 

speech and certain speakers and itself classifies corporations who are permitted to engage 

in political speech in one category and those who are not in another.  The Court thereby 

actively participates in “stifl[ing] the voices of some of the most respected groups in 

public life on subjects central to the integrity of our democratic system” (696).  The 
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action taken here, both by Congress and the Court, “is repugnant to the First Amendment 

and contradicts its central guarantee, the freedom to speak in the electoral process.” 

Not content to float First Amendment abstractions that have little power to 

persuade or inform the citizenry, Kennedy gives a concrete account of the law’s 

operation: “With the imprimatur of this Court, it is now a felony in Michigan for the 

Sierra Club, or the American Civil Liberties Union, or the Michigan Chamber of 

Commerce, to advise the public how a candidate voted on issues o f urgent concern to its 

members” (698).  If such practices may be banned, it is not clear what the freedom of 

speech is for.  “Corporations,” as an abstraction, will tend not to elicit much sympathy 

from the average citizens, but these same citizens are likely to understand the important 

role played by the specific corporations Kennedy mentions.  “In both practice and 

theory,” Kennedy continues, “the prohibition aims at the heart of political debate.”  The 

damage it portends will reach much further than the silencing of the Michigan Chamber 

of Commerce.  “We confront here society’s interest in free and informed discussion on 

political issues, a discourse vital to the capacity for self-government.” 

As channeled by Kennedy here, the democracy-reinforcing argument does not 

focus as much on the speaker as on the speech itself.  In order for democracy to work, 

information, ideas, facts, and opinions must be freely available to the citizens who will 

use them to make decisions about the direction of the state.  Because it is the speech and 

not the speaker that is the focus, the argument over whether the right belongs only to 

individuals or also to corporations (which are, in any case, legal associations of 

individuals) distracts from the important issues.  The action of the First Amendment is a 

negative one that restricts government.  It forbids the restriction of speech based on its 

content or on the identity of its source.  The focus on the speaker’s corporate identity 
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troubles Kennedy because it allows many to accept speech restrictions that they would 

normally reject out of hand.  So he reaches back to the majority opinion in Boston v. 

Belotti to drive home the point: 

If the speakers here were not corporations, no one would suggest that the 

State could silence their proposed speech.  It is the type of speech indispensable to 
decisionmaking in a democracy, and this is no less true because the speech comes 

from a corporation rather than an individual.  The inherent worth of the speech in 
terms of its capacity for informing the public does not depend upon the identity of 
its source, whether corporation, association, union, or individual.  (699-700) 

 
Putting some flesh on this idea, Kennedy delves into the question of what 

democracy is primarily for, and thus what political speech in a democracy is for.  It is not 

simply so that individuals may express themselves or even so that a bare majority can 

express its raw will by pulling the strings of the state.  The prime reason for democracy is 

government accountability.  Because people in power may misuse or simply fail the trust 

that has been given, they are accountable to the people in elections.  Such people have an 

inherent interest in preventing their deeds from being aired and will use their power to 

stifle speech that threatens their position.  The freedom of speech exists first to prevent 

them from escaping responsibility in this fashion.  Speech about political qualifications—

the form of speech being suppressed here—is central to this purpose.  “The fact that it 

was spoken by the Michigan Chamber of Commerce,” Kennedy declares, “and not a man 

or woman standing on a soapbox, detracts not a scintilla from its validity, its 

persuasiveness, or its contribution to the political dialogue” (706). 

Attacks on the corporate form of the speaker are more than just a distraction, 

however.  Corporation are associations of citizens.  Associations are protected by the First 

Amendment, and they contribute to democracy in crucially important ways.  Kennedy 

appeals to James Madison and Alexis de Tocqueville to demonstrate the “distinctive part 
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of the American character for individuals to join associations to enrich the public 

dialogue” (710).  Associations, including corporate associations, allow citizens to 

organize in a way that provides them with meaningful choices and allows them to 

become effectively engaged in the process.  Without these associations, democracy is a 

cacophonous mass of undifferentiated opinions, which tends to dispirit civic-minded 

citizens.  Political society always requires some point of focus.  According to 

Tocqueville, that focus was provided by the nobility in aristocratic England and by the 

government in post-Napoleonic France, but under the free institutions of America, that 

focus is provided by private, voluntary associations.  This fact goes far toward explaining 

the coexistence of freedom and democracy in America.  “The theme of group identity is 

part of the history of American democracy.” 

The objection to Kennedy’s position is that the corporate form benefits from 

special advantages bestowed by government, “facilitating the amassing of large 

treasuries,” and thus opens itself to restriction.  This claim, Kennedy says, “is not self-

evident and has little or no relation to the suppression of ideas” (711).  It is one more red 

herring used by the defenders of these speech restrictions, which ignores the reality “that 

some groups and organizations, particularly those with many members, may find that the 

nonprofit corporate form is the only feasible way of organizing so that they can transmit 

important views to the public as a whole.”  The importance of this option seems 

particularly acute for individuals without deep pockets who could not handle the “high 

risk of personal liability” and “the uncertain legal climate” connected to unincorporated 

associations.  By deciding to incorporate, “a group does not forfeit its First Amendment 

protection to participate in political discourse” (712). 
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Kennedy believes the Court’s argument evinces “a hostility to the corporate form 

used by the speaker” which it justifies with an “assertion that corporate wealth is [an] 

evil” that requires government to regulate corporate speech (713).  To support this 

assertion, Kennedy says, “the majority invents a new interest: combating the ‘corrosive 

and distorting effects of immense aggregations of wealth’” (703).  The Court draws a 

direct connection between this interest and the Buckley interest in combating corruption 

that it used to justify contribution limitations only.  Kennedy counters that the Buckley 

interest spoke only of “the danger of a political quid pro quo”—a favor given by a 

politician in return for a campaign donation.  The majority here argues that a corporation 

spending its own money on its own political message presents the same kind of danger 

and that its message can therefore be denied an outlet.  “The majority styles this novel 

interest as simply a different kind of corruption,” Kennedy writes, “but has no support for 

its assertion.”  If Kennedy is dubious of this bold claim, he is indignant at the attempt to 

apply it in the present case: “While it is questionable whether such imprecision would 

suffice to justify restricting political speech by for-profit corporations, it is certain that it 

does not apply to nonprofit entities.” 

 
Colorado Republican Federal Campaign Committee v. FEC 

If the speech of any group is obviously necessary for democratic government to 

function, it is surely that of political parties.  So it should not be surprising that Kennedy 

finds himself voting with a comfortable majority in Colorado Republican Federal 

Campaign Committee v. FEC.  In this case, the FEC brought suit against the Colorado 

Republicans for violating a portion of the Federal Elections Campaign Act of 1971 

(FECA), that restricts how much money a political party can spend on behalf of a 
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candidate during an election.  This restriction complies with Buckley’s distinction 

between acceptable contribution limits and unacceptable expenditure limits, according to 

the FEC, because, at a certain point, running commercials on behalf of a candidate is 

really just contribution in expenditure form.  

Justice Breyer, in a plurality opinion joined only by O’Connor and Souter, writes 

that the facts of this case show that the party was spending its own money without 

coordination with the candidate, and thus was spending not contributing according to the 

Buckley standard.  As applied against the Colorado Republicans, therefore, the FEC’s use 

of FECA presented a violation of the First Amendment.  Joined by Rehnquist, Scalia, and 

Thomas, Justice Kennedy writes a concurring opinion stating that the plurality’s opinion 

is inadequate.  Restricting the voice of political parties any time they “cooperate” or 

“consult” with a candidate will always present a First Amendment violation.  The 

“obvious purpose and effect” of this provision in FECA is “to burden a party in 

expending its own money for its own speech.”11  It is invalid, therefore, “both on its face 

and as interpreted by the Federal Elections Commission” (626). 

Kennedy again emphasizes the importance of free speech for democracy: “The 

First Amendment embodies a ‘profound national commitment to the principle that debate 

on public issues should be uninhibited, robust, and wide-open’” (629).  And it cannot be 

imagined that the difficulty distinguishing between parties and candidates could compel 

the Court to allow that debate to be stifled.  “Political parties have a unique role in 

serving this principle,” Kennedy continues; “they exist to advance their members’ shared 

political beliefs.”  They often promote those beliefs in a general sense, “but in the context 
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of particular elections, candidates are necessary to make the party’s message known and 

effective, and vice versa.” 

Justice Thomas agrees with Kennedy but would go even further, calling for a 

repudiation of Buckley.  If contributions are difficult to distinguish from expenditures, it 

is all the same in Thomas’s view because he believes Buckley was wrong to allow 

restrictions on the latter as well as the former.  No other justice joins him in this call, 

though Rehnquist and Scalia join the other portions of his opinion.  Kennedy does not put 

his name on any part of Thomas’s opinion, even though in his own opinion he expresses 

substantial agreement with Part I of it.  Kennedy’s refusal to actually sign any part of 

Thomas’s opinion seems to reflect an unwillingness to associate with Thomas’s call for 

Buckley’s reconsideration.  This might seem strange when, as later becomes apparent, one 

thinks how close Kennedy and Thomas are on the substantial point.  Kennedy’s refusal to 

join Thomas here seems to have more to do with procedure than substance.  Kennedy 

does not believe the occasion to reconsider Buckley was presented by this case, and he 

appears to shy away from what he sees as Thomas’s improper and imprudent willingness 

to jump to that question. 

Indeed, Justice Breyer gets a lot of mileage responding to Thomas’s opinion and 

uses it for cover against the narrower question actually dividing the three justices in the 

plurality from the four concurring justices.  Breyer presents the Court’s analysis in his 

usual terms of balancing interests—in this case between the speech interests of political 

parties and the “‘compelling’ governmental interest in assuring the electoral system’s 

legitimacy, protecting it from the appearance and reality of corruption” (609).  The two 

groups are separated in their approach and their substantial findings.  Breyer notes that 

the plurality has decided more narrowly than “[t]he Colorado Party and amici” had 
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requested.  He then chooses to respond directly to Thomas, painting the “broader 

question” in broad strokes as Thomas’s desire to overturn Buckley. 

Breyer thereby is able to position both his approach and his results as the 

reasonable middle between the extremes of punishing the Colorado Republicans for their 

speech, on one side, and chomping at the bit to overturn a long standing precedent, on the 

other.  In Breyer’s telling, the narrow question—which is properly before the Court—

deals with the “the Party’s ‘as applied’ challenge,” whereas “Justice Thomas disagrees 

and would reach the broader constitutional question notwithstanding the [many] 

prudential considerations” (623, 626).  Breyer proceeds to give a tutorial on proper 

judicial procedure as he continues to rebuke his colleague.  Justice Thomas, he says, 

“would reach a great number of issues neither addressed below, nor presented by the facts 

of this case, nor raised by the parties, for he believes it appropriate here to overrule sua 

sponte this Court’s entire campaign finance jurisprudence, developed in numerous cases 

over the last 20 years.”  The Court’s “policy of stare decisis caution[s] against overruling 

a longstanding precedent on a theory not argued by the parties.”  Unlike the hasty action 

Thomas counsels, “given the important competing interests involved in campaign finance 

issues, we should proceed cautiously, consistent with this precedent, and remand for 

further proceedings.” 

The ease with which Breyer uses this to his rhetorical advantage appears to have 

been anticipated by Kennedy, who does his best to distance himself from Thomas and 

blunt the effectiveness of Breyer ’s attack.  The next case, however, shows just how 

substantially similar Kennedy and Thomas seem to be on this question.  
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Nixon v. Shrink Missouri PAC 

The dispute in Nixon v. Shrink Missouri PAC surrounds questions about state- level 

limitations to individual campaign contributions.  Mr.  Nixon wanted to contribute more 

than Missouri’s $1075 limit and argued that the contribution cap violated his First 

Amendment rights.  In a 6-3 decision, with Justice Souter writing for the majority, the 

Court upheld the statute against Nixon’s challenge.  With the contribution question 

squarely before them, however, Kennedy and Scalia now join Thomas ’s call for 

overturning Buckley.  Yet, Kennedy again refrains from signing Thomas’s opinion, opting 

to write his own dissent instead.  Even with the substantial agreement regarding the need 

to overturn Buckley, Kennedy again takes the more cautious approach.  Thomas and 

Scalia would foreclose the possibility of any restriction (on contributions as well as 

expenditures) from the outset.  Kennedy, on the other hand, “would leave open the 

possibility that Congress, or a state legislature, might devise a system in which there are 

some limits on both expenditures and contributions,” even though he clearly has his 

doubts that this circle can be squared with the First Amendment. 12 

Kennedy’s and Thomas’s analyses contain subtler and ultimately more important 

differences between them.  Thomas begins his first point by enunciating what is probably 

the most basic conservative position on free speech which, he thinks, “ought to be 

unassailable: Political speech is the primary object of First Amendment protection” (410-

11; emphasis added).  He then proceeds with the same basic litany of the Court’s missteps 

echoed a decade later in Bradley Smith’s Wall Street Journal defense of Citizens United.  

The Court has interpreted free “speech” to cover “making false defamatory statements, 
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filing lawsuits, dancing nude, exhibiting drive- in movies with nudity, burning flags, and 

wearing military uniforms.”  Following their example, the lower courts have added 

“begging, shouting obscenities, erecting tables on a sidewalk, and refusing to wear a 

necktie.”  Thomas suggests he is not sure if those things should be protected by the First 

Amendment or not, but he is “confident that they are less integral to the functioning of 

our Republic than campaign contributions.  Yet the majority today, rather than going out 

of its way to protect political speech, goes out of its way to avoid protecting it” (411-12; 

internal footnotes omitted).  

Assailable or not, the proposition put forth by Thomas is not shared by everyone.  

If it possessed even a bare majority of adherents in the legal community or on the Court, 

Thomas would have little need to make the above complaints, and his position in this 

case would likely not be a dissenting one.  As Thomas states it, however, even Kennedy 

might have a difficult time accepting the proposition.  Political speech in Kennedy’s view 

is certainly at the center of the First Amendment.  It may even be primary in the sense 

that it was the most obvious and immediate reason for the development of the freedom of 

speech in Anglo-American law and the most pressing concern in the minds of the 

founding generation as they embarked on this new experiment in republican government.  

But as will be shown in the next section, Kennedy understands the space at the 

amendment’s core to be shared between democracy’s dependence on political speech and 

the liberal concern for the dignity and sanctity of individual thought and conscience.  

If Thomas states the contemporary conservative position, one is tempted to say 

that the contemporary liberal position specifically rejects the premise, which is exactly 

why liberals can eagerly restrict campaign speech while jealously guarding the forms of 

expression that Thomas disparages.  Of course, liberals do not deny that political speech 
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forms an essential part of speech freedom.  Neither, in fact, does Thomas deny that free 

speech extends to the areas he suggests are less worthy of the First Amendment ’s 

protection.  A study of Thomas’s record shows him to have a noticeably more expansive 

view of free speech than his fellow justices, second only to Kennedy. 13  His heated 

rhetoric, however, emphasizes the differences with his colleagues in the majority in a way 

that obscures the common ground between them.  It is this unnecessary polarization that 

Kennedy seems to find most objectionable.  While Thomas blisters his colleagues, 

Kennedy conspicuously offers his “respect,” not once but twice in his dissent.  The tone 

more than the substance of Thomas’s argument compels Kennedy to write separately.  

Indeed, Kennedy says that his “view may seem to be but a reflection of what 

Justice Thomas has written,” to which he adds: “I am in substantial agreement with what 

Justice Thomas says in his opinion” (409-10).  He certainly shares Thomas’s disapproval 

of “the Court’s ad hoc balancing away of First Amendment rights” (421).  What is new in 

Kennedy’s dissent is more of an addition than an alternative to Thomas’s critique.  He 

again reminds us why these cases are so important: “The Court’s decision has lasting 

consequences for political speech in the course of elections, the speech upon which 

democracy depends” (405).  And he begins by focusing on the warping effect on speech 

caused by the Court’s own actions. 

The Court’s decision in Buckley “has not worked,” Kennedy says.  Rather than 

relieving the problems that originally spurred on campaign finance legislation, this 

decision, “by accepting half of what Congress did (limiting contributions) but rejecting 

the other (limiting expenditures) created a misshapen system, one which distorts the 

meaning of speech” (407).  Because open contributions to candidates themselves can be 
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restricted, but “soft money” donations are limitless under Buckley, “the Court’s decision 

has given us covert speech.  This mocks the First Amendment.”  Instead of the open and 

unrestricted political discourse the Constitution envisions, “[t]he Court has forced a 

substantial amount of political speech underground, as contributors and candidates devise 

ever more elaborate methods of avoiding contribution limits” (406).  This system the 

Court created was and is justified as a counter to the “dangers of corruption, or the 

appearance of corruption” (408).  But in Kennedy’s view, “that system creates dangers 

greater than the one it has replaced.”  In this system, contributors and beneficiaries are 

actually required “to mask their purpose,” and this confuses and dispirits voters by 

obscuring their view of a process they are supposed to keep accountable.  “The very 

disaffection or distrust that the Court cites as the justification for limits on direct 

contributions has now spread to the entire political discourse.” 

The democratic imperative of keeping the government responsible for its actions 

is again at the center of Kennedy’s thoughts.  This preoccupation points to a system of 

disclosure as being the better alternative for remedying both the reality and the 

appearance of corruption.  Kennedy makes a special point of noting how “the emergence 

of cyberspace communication,” since Buckley was handed down, has changed the 

situation in such a way as to make such disclosure both more convenient and more 

effective.  “This is a far more immediate way to assess the integrity and performance of 

our leaders than through the hidden world of soft money and covert speech.” 

Kennedy underscores his understanding of the purpose of elections and electoral 

speech by quoting Burke: “Your representative owes you, not his industry only, but his 

judgment; and he betrays instead of serving you, if he sacrifices it to your opinion” (409).  

As Kennedy revealed in his Austin dissent, he believes democracy is more about 
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government accountability than the simple channeling of the majority will.  A deep 

tension arises in democracy, Kennedy admits, between the independent exercise of the 

officeholder’s judgment and a dependence on “certain interests both for reelection and for 

campaign support.”  But while many see only a danger of dependence upon corporate, 

moneyed interests, Kennedy sees a more complicated picture where candidates may 

become dangerously dependent on many and varied kinds of what are often called 

“special interests.”  This concern, he thinks, should resonate with all civic-minded 

citizens and statesmen.  “There are no easy answers,” Kennedy concludes, “but the 

Constitution relies on one: open, robust, honest, unfettered speech that voters can 

examine and assess in an ever-changing and more complex environment.” 

Opposed to Kennedy’s vision of democratic speech is the one Justice Breyer 

offers in his concurring opinion defending the limitations on campaign contributions.  

Breyer ’s argument for maintaining “the integrity of the electoral process” sounds like 

Kennedy’s argument on behalf of democracy (400-01).  But contrary to Kennedy, Breyer 

believes that just as the Constitution requires the one man, one vote standard “in the 

context of apportionment, [it] ‘demands’ that each citizen have ‘an equally effective 

voice.’” The free speech interests of the contributors, according to Breyer, must be 

balanced by the demands of democracy.  “On the one hand, a decision to contribute 

money to a campaign is a matter of First Amendment concern.”  But on the other hand, 

contribution “restrictions aim to democratize the influence that money itself may bring to 

bear upon the electoral process.”  Freedom is offset by equality in Breyer ’s formulation.  

Liberty is supposedly satisfied because no one is forbidden from contributing outright.  

But, “in an attempt to make the process fairer and more democratic,” the amount one can 

contribute may be equalized. 
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In support of his argument, Breyer cites free speech theorist Alexander 

Meiklejohn, but there is reason to doubt that Breyer makes appropriate use of him.  

Meiklejohn is well known for his democracy-reinforcing theory of the freedom of speech 

and was undeniably concerned with the integrity of the political system.  His single-

purpose understanding of free speech clashes with Kennedy’s understanding that includes 

both the democracy-reinforcing purpose of political speech and the liberal protection of 

free expression.  Yet Kennedy is still arguably closer to Meiklejohn than Breyer is.  

Like Kennedy and unlike Breyer, Meiklejohn uses his democracy-reinforcing 

theory to argue against rather than for restrictions on political speech and ideas.  He also 

focuses on the equal access of speech itself (like Kennedy), rather than the equal 

participation by every speaker (like Breyer).14  He leaves unprotected large areas of what 

is usually considered protected speech, believing “private speech” does not fall under the 

First Amendment.  Nevertheless, he is something of a free speech absolutist: “The phrase, 

‘Congress shall make no law . . . abridging the freedom of speech,’ is unqualified.  It 

admits of no exceptions.”15  And as something of an absolutist, he absolutely rejects 

Breyer ’s method of balancing the freedom of speech against some element of the public 

good.  The Constitution’s words do not mention it, and “the logic of the plan of self-

government . . . decisively rejects the ‘balancing’ theory.”16  Though Kennedy extends the 

freedom of speech far beyond the political speech that Meiklejohn champions, they both 

agree that this freedom cannot be balanced against policies purporting to serve the public 
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good because the interests of both are in fact identical.  The freedom of speech itself is a 

self-governing people’s “reasoned and sober judgment as to the best available method of 

guarding the public safety.” 

Neither Breyer nor Kennedy is a steady match with Meiklejohn.  (Scalia probably 

fits him the closest, and Thomas sometimes tilts in his direction.) But Breyer’s 

willingness to dilute the protection of political speech seems to put him at irreconcilable 

odds with the famous teacher ’s First Amendment thought.  The frame of debate that 

Breyer and many proponents of campaign speech restrictions adopt, however, appears at 

first glance to put them in the Meiklejohn camp.  Just as Meiklejohn inflated public-

spirited, democracy-reinforcing political speech and devalued individualistic, libertarian 

private speech, Breyer balances free speech with equal speech.  This frame is tacitly 

accepted by those who pit Kennedy on the liberty side of that opposition.  A study of his 

opinions in the area of political speech, especially election-related speech, show that this 

frame simply does not apply. 

The debate between Kennedy and the proponents of campaign spending 

limitations is not between liberty and equality.  Rather, it is a debate over the proper 

understanding of equality itself and the role of free speech in our democratic system.  It 

may perhaps best be characterized as a debate between liberal-progressive and 

conservative understandings of equality.  The former demands equality of outcome—as 

Breyer says, that every citizen enjoy “an equally effective voice.”  The latter insists only 

on equality of status under the Constitution and the laws, and it seeks equality of 

opportunity.  Kennedy decisively departs from Meiklejohn over the issue of “private 

speech,” but their understanding of the importance of political speech in our system of 

self-government is almost indistinguishable.  The protection of speech cannot be 



 

108 

 

balanced away for political concerns—even in supposed service to the electoral system—

because unrestricted speech is itself the most critical element in, and protection of, that 

system. 

 

California Democratic Party v. Jones and Republican Party of Minnesota v. White 

In the same year as Nixon, Kennedy wrote a concurrence in another case dealing 

with speech in the context of elections.  In California Democratic Party v. Jones, the 

Court faced another case where attempts to regulate the election system were challenged 

by parties claiming a violation of First Amendment rights.  The state of California passed 

a law requiring political parties to open their primary elections to all of California’s 

citizens, regardless of party affiliation.  Because political parties are private associations, 

the Court determined the state’s action to be an unconstitutional violation of associational 

rights under the First Amendment. 

Kennedy actually applauds the motivation behind the law: “Encouraging citizens 

to vote is a legitimate, indeed essential, state objective; for the constitutional order must 

be preserved by a strong, participatory democratic process.”17  But this particular 

palliative is constitutionally unacceptable because it “force[s] a political party to accept a 

candidate it may not want and, by so doing, to change the party’s doctrinal position on 

major issues.”  This forces parties to adopt ideas it might otherwise reject, and amounts to 

a significant violation of the freedom of speech.  

Kennedy is noticeably disturbed by this case.  He suspects the problem to which 

California is attempting to respond is one that is partly of the Court’s making.  The 

complicated campaign finance laws, in Kennedy’s opinion, have essentially forced parties 
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to act in a less open, less honest manner, drawing unnecessary suspicion to their 

activities, resulting in disillusion and low participation among voters.  That an institution 

responsible for protecting a system of constitutional and democratic laws is responsible 

for undermining it pains Kennedy, and he welcomes civic-minded actions that might 

alleviate the problem—or which might push the Court to undo past injuries.  But one 

constitutional harm cannot be solved with another.  Government may not force parties to 

adopt political ideas: “In a free society the State is directed by political doctrine, not the 

other way around” (590).   

One case that hit close to home for Kennedy is Republican Party of Minnesota v. 

White, involving the state’s attempt to enforce standards of judicial ethics and uphold 

judicial integrity.  This goal, according to Kennedy, is “a state interest of the highest 

order.”18  If any public goal would tempt Kennedy to balance against free speech, it 

would surely be this one.  There are many steps a state might take, and should take, to 

pursue this goal.  But Minnesota’s law forbids candidates for judgeships from announcing 

their opinions on hot-button political and legal questions.  This clear violation of the 

freedom of speech cannot stand, even in the face of such a compelling government 

interest. 

Much like the constitutionally suspect attempts at controlling campaign finance, 

these strictures on speech in judicial campaigns overstep their authority.  The First 

Amendment exists because the desire to control speech seems to arise naturally (and 

understandably) from the convulsive nature of office-seeking in a democracy: “Indeed, 

from the beginning there have been those who believed that the rough-and-tumble of 
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politics would bring our governmental institutions into ill repute” (794).  The loss of faith 

among the people in democratic institutions is a specter especially frightful when it 

comes to the judiciary, whose “power” and “prerogative” depend entirely “upon the 

respect accorded to its judgments.” 

Kennedy gently reminds us that these concerns inspired the form adopted by the 

framers of the federal Constitution: “There is a general consensus that the design of the 

Federal Constitution, including lifetime tenure and appointment by nomination and 

confirmation, has preserved the independence of the federal judiciary” (795).  But he 

counsels against the presumption that judicial elections always undermine judicial 

integrity, lest those who fear a loss of faith in the judiciary inadvertently (and 

imprudently) contribute to it.  There are many ways states with elected judiciaries may 

seek to bolster judicial integrity and ward off public cynicism without violating the 

freedom of speech.  But one defense is intrinsic to our democratic system.  If a judicial 

candidate makes inappropriate remarks during a campaign, the opposition may use its 

own speech to put it on display: “free speech and democracy are their own correctives.” 

 
McConnell v. FEC 

As Kennedy noted in Nixon, the interpretation given to the original FECA statute 

in Buckley left unmolested “soft money” contributions to political parties (as long as that 

money is not spent promoting a specific candidate’s election or defeat), even as it strictly 

limited “hard money” contributions directly to the candidate.  While Kennedy 

complained that this created “covert speech,” the advocates of such laws worried that 

their object—the containment of the influence of money on elections—had not been met.  

Expensive campaign ads continued unabated.  All that had to be done was to make sure 
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that certain “magic words” (“vote for,” “vote against,” etc.) were not uttered, and 

business could go on as usual.  Every new election cycle, soft money poured into 

campaigns in ever increasing amounts, and now it was less traceable than ever before.  

Congress responded to this situation by passing new FECA provisions through the 

Bipartisan Campaign Reform Act (BCRA), also known as “McCain-Feingold.”  First, this 

statute attempts to stem the tide of soft money in campaigns by prohibiting national party 

committees from accepting or spending unregulated, soft money contributions.  Key to 

this provision is a cap on “coordinated expenditures,” where a donor gives money to a 

party rather than a candidate and the party spends that money in ways that obliquely 

promote a candidate’s campaign.  Next, it required advance disclosure when broadcasting 

campaign ads.  And finally it banned corporations and unions from all such 

“electioneering communication” within 30 days of a primary election or 60 days of a 

general election.  McConnell v. FEC brings these provision before the Court to judge 

their constitutional standing.  A 5-4 majority upholds them, spurring Kennedy to write his 

most cutting and comprehensive critique of campaign finance legislation.  

He opens thus: “The First Amendment guarantees our citizens the right to judge 

for themselves the most effective means for the expression of political views and to 

decide for themselves which entities to trust as reliable speakers.”19  BCRA 

countermands these guarantees by forcing citizens “to abandon their preference for 

speaking through parties and organizations.”  And it discriminates on behalf of “giant 

media corporations” and “against the speech rights of other corporations, both profit and 

nonprofit.”  The majority believes this statute to be politically beneficial and 

constitutionally benign, but Kennedy believes it is nothing less than “an effort by 
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Congress to ensure that civic discourse takes place only through the modes of its 

choosing.”  This is neither good for the country nor acceptable to the Constitution.  So 

dangerous is this kind of legislation that the Court has long subjected such measures to 

“principled constitutional lines and a rigorous standard of review.”  The Court “now 

abandons these distinctions and limitations.” 

The majority believes it is simply following the principle of stare decisis and 

applying Buckley to the present case.  Though Kennedy has said he would overrule that 

precedent, he does not wish to revisit it here.  Instead, he insists that the majority has 

misunderstood Buckley and has mistaken its anticorruption rationale for an unbounded, 

deferential standard that asks only if Congress believes an “undue influence” may be 

exerted by certain speech upon elected officials.   According to Buckley, only corruption 

or the appearance of corruption can justify the burden on the right to association posed by 

contribution limits.  As Kennedy argued in his Austin dissent, the Buckley standard rests 

on the position that only the specter of quid pro quo arrangements justifies the restrictions 

(290).  Corruption or the appearance of corruption can result only from the giving of a 

gift—a quid—a contribution to a candidate who may for strong reasons be suspected of 

returning one political favor with another.  According to Kennedy, this is the only 

definition of corruption subject to a “limiting principle,” and it is the only one that 

presents a dire enough threat to “the integrity of our system of representative democracy” 

to justify a burden on the right to association. 

The Court’s redefinition of “undue influence,” Kennedy says, treats mere “access” 

to officeholders (presumably granted as a result of donations to the party) the same as real 

or apparent corruption.  “This new definition of corruption sweeps away all protections 

for speech that lie in its path” (294).  It “breaks the necessary tether between quid and 
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access, and assumes that access, all by itself, demonstrates corruption and so can support 

regulation” (296).  But access to officeholders, Kennedy insists, shows only that they 

favor someone or that someone has influence over them: “There is no basis in law or in 

fact, to say that favoritism or influence in general is the same thing as corrupt favoritism 

or influence in particular.”  There is, moreover, no reason to think that favoritism and 

influence in general can or should be eliminated in democratic politics: 

It is the nature of an elected representative to favor certain policies, and, 
by necessary corollary, to favor the voter and contributors who support these 

policies.  It is well understood that a substantial and legitimate reason, if not the 
only reason, to cast a vote for, or to make a contribution to, one candidate over 
another is that the candidate will respond by producing those political outcomes 

the supporter favors.  Democracy is premised on responsiveness (emphasis 
added). 

 
Laws that seek to root out “bad responsiveness” must not interfere with that democratic 

premise.  The only principled way to distinguish the bad form of responsiveness from 

that which is essential to democracy is “by pointing to a relationship between an official 

and a quid.” 

The constitutional violation of these provisions would be bad enough if they 

treated all candidates equally, but Kennedy says they clearly “constrain challengers more 

than incumbents” (306).  Incumbents possess many advantages over challengers—for 

example, name recognition—that often can only be overcome by aggressive fund-raising 

and support from a political party.  Yet, the statute grants exceptions to federal 

officeholders—“the very centerpiece of possible corruption”—from the bar against soft-

money solicitation.  That Congress has exempted its own members from “the stringent 

prohibition imposed on party officials” sheds considerable doubt on its “claim that the 

Act’s sole purpose is to stop corruption.”  It looks instead “very much like an incumbency 
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protection plan.”  These provisions not only seek to limit speech; they compound the 

constitutional error by discriminating against certain speakers. 

Kennedy has long held that disclosure laws are a constitutionally acceptable 

alternative to advance the governmental interests in combating the “undue influence” of 

large donors over officeholders.  But BCRA’s requirement that candidate’s disclose prior 

to running ads “imposes real burdens on political speech that post hoc disclosure does 

not” (321).  It forces candidates to reveal their political strategy, the force of which may 

then be blunted or parried in various ways by the opposition.  Furthermore, Congress has 

identified no additional benefit gained from requiring disclosure in advance as opposed to 

after ads have been run.  Under the First Amendment, burdens on speech much be 

justified by an interest that must then pass review.  In this instance, Congress has not even 

attempted a justification. 

Even more serious is the majority’s decision to uphold the prohibition against 

corporations and unions directly funding any electioneering communication that 

mentions “a clearly identified candidate.”  The Court “compounds the error made in 

Austin .  .  ., and silences political speech central to the civic discourse that sustains and 

informs our democratic processes” (324).  By allowing the targeting of a specific kind of 

speech—“electioneering communication”—the Court “once more diminishes the First 

Amendment” by allowing the government “to dictate what topics its citizens may 

discuss” (328).  Once again, the suppression of speech by this statute is joined by a 

discrimination against certain speakers—corporations and unions.  Only this time the 

second offense is used to justify the first.  “The exemptions for broadcast media 

companies, moreover, makes the First Amendment problems worse, not better” (328-29).  
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By favoring giant media corporations in this way, this policy, with the Court’s blessing, 

grants something approaching a monopoly over political speech during election seasons.  

The suggestion that corporations may form PACs (political action committees) 

and continue to speak through them adds insult to constitutional injury in Kennedy’s 

view.  The legal rules constraining the formation and operation of PACs “create major 

disincentives for speech, with the cost of compliance falling most heavily on smaller 

entities that often have the most difficulty bearing the costs of compliance” (332).  

Forming a PAC takes times and a considerable financial investment.  Speech is often time 

sensitive, and speakers with fewer resources will often opt to remain silent.  Even if these 

difficulties are overcome, this process forces speakers to “assume a false identity.”  To 

certain segments of the voting populace the words of a union, or a corporation like the 

NRA or the ACLU, carries significant weight.  This “scheme of compulsory 

ventriloquism” debases the value of the communication from these organizations.  In this 

environment many will choose simply to abstain from speaking.  This hurts not just those 

who would speak “but society as a whole, which is deprived of an uninhibited 

marketplace of ideas” (336). 

Kennedy sees the driving rhythm of anti-corporate and anti-union bias uniting the 

variant movements in this symphony of constitutional errors.  “The majority begins with 

a denunciation” of corporate and union campaign contributions and rides its “rhetorical 

momentum” through each stage of its defense of BCRA—even though corporate and 

union activity marks only a portion of what that act covers (340).  “The hostility toward 

corporations and unions,” Kennedy inveighs, “is inconsistent with the viewpoint 

neutrality the First Amendment demands of all Government actors, including the 

members of this Court.”  Corporations “are the engines of our modern economy” and 
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unions are likewise integral to “the national economic system.”  Besides, while the 

majority fears the “corrosive and distorting effects of immense aggregations of wealth,”  

Kennedy predicts that poor non-profit organizations will suffer the most under this law.  

The wealthiest corporations will easily navigate restrictions like these.  

Kennedy’s opinion in McConnell v. FEC appears to complete the elucidation of 

his campaign speech doctrine just as it marks the end of the Rehnquist Court’s handling 

of this topic.  In the intervening years since his Austin dissent, he had continued his 

opposition to these kind of regulations.  During this time, Kennedy’s voice was often but 

not always a dissenting one.  The replacement of Justice Marshall with Justice Thomas 

brought him and Scalia a sure ally, while Chief Justice Rehnquist and Justice O’Connor 

eventually swapped positions—Rehnquist having been in Austin’s majority while 

O’Connor had joined Kennedy’s dissent in that case.  Thus, Justice O’Connor’s swing 

position on this issue kept Kennedy in the minority until her retirement in 2006.  With the 

additions of Chief Justice Roberts and Justice Alito, the balance of the Court appeared as 

if it might finally shift in Kennedy’s favor. 

 
FEC v. Wisconsin Right To Life & Randall v. Sorrell 

In FEC v. Wisconsin Right to Life, the Court’s two newest members voted with 

Kennedy, Scalia, and Thomas to strike the application of BCRA against ads run by a non-

profit, pro- life corporation.  The FEC had prosecuted Wisconsin Right to Life (WRTL) 

under the provision of BCRA that treats “sham issue ads” as part of its ban on “express 

advocacy.”20  Chief Justice Roberts, joined only by Justice Alito, argued in the Court’s 

opinion that the WRTL’s ad was a legitimate issue ad, protected by the First Amendment 
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 Federal Election Commission v. Wisconsin Right to Life, 551 U.S.  449, 498 (2007).  The 

following in-text citation refers to this case. 
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even under McConnell’s confirmation of BCRA.  Justice Souter argued for the dissent 

that the WRTL’s ad (which was indistinguishable from political advocacy ad) was 

precisely the kind of “electioneering communication” that BCRA intended to restrict, and 

he accused the Court of implicitly overruling McConnell.  While Roberts and Alito 

insisted that was not what they were doing, they also seemed to make it clear that they 

thought McConnell’s holding deserved reconsideration, just not in this case.21 

Kennedy does not write in this case, but he and Thomas sign on to Scalia’s 

concurring opinion, which joins the majority only in its judgment.  This opinion distills 

the various objections these three had elaborated in their McConnell dissents, and it 

argues that Justice Souter is correct when he says that the distinction between issue ads 

and political advocacy evaporates in reality.  But far from justifying the FEC ’s 

prosecution of WRTL, this fact doubly condemns BCRA as facially unconstitutional and 

requires that McConnell be overturned.  The opinion ends by drawing attention to how 

this case vindicates Kennedy’s prediction about where the burden of BCRA would fall 

most heavily: 

There is wondrous irony to be found in both the genesis and the 
consequences of BCRA.  In the fact that the institutions it was designed to 

muzzle—unions and nearly all manner of corporations—for all the “corrosive and 
distorting effects” of their “immense aggregations of wealth,” were utterly 

impotent to prevent the passage of this legislation that forbids them to criticize 
candidates (including incumbents).  In the fact that the effect of BCRA has been 
to concentrate more political power in the hands of the country’s wealthiest 

individuals and their so-called 527 organizations, unregulated by §203.  (In the 
2004 election cycle, a mere 24 individuals contributed an astounding total of $142 

million to 527s.) And in the fact that while these wealthy individuals dominate 
political discourse, it is this small, grass-roots organization of Wisconsin Right to 
Life that is muzzled.  (504; emphasis added).   
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The next important campaign finance case heard by the Roberts Court Randall v. 

Sorrell, dealt with Vermont’s state contribution and expenditure limits, striking down 

restrictions on campaign contributions for the first time and forcing the Court to deal with 

the full implications of Buckley.  Because Buckley allowed limits on contributions but 

struck expenditures limits, the claims of each side seem to invite its reevaluation.  Justice 

Breyer ’s plurality opinion (joined by Roberts and Alito) struggles to hold the Buckley 

compromise together while the Court begins to splinter on either side of them.  With the 

question of Buckley’s rule on expenditures clearly challenged for the first time since it 

was handed down, Justice Stevens writes a dissent arguing that it should be overturned.  

Souter and Ginsburg do not go that far but would remand with instructions that 

expenditure limitations should be allowed if they constituted “the least restrictive means” 

of accomplishing Vermont’s goals—clearly, at least, a modification of Buckley.  On the 

other side, Scalia joins Thomas as he repeats his call for Buckley’s blessing of 

contribution limits to be erased. 

Just like in Nixon, Kennedy refrains from joining Thomas’s opinion, though he 

clearly agrees with the need to undo Buckley.  He states his agreement with Thomas and 

Scalia that “both limitations violate the First Amendment.”22  He seems puzzled and 

constrained, however, by the strategies of the parties to the case.  They “neither ask for 

the Court to overrule Buckley in full nor challenge the level of scrutiny that decision 

applies to campaign contributions.”  But even more, he is frustrated by the confused 

“universe of campaign finance regulation,” which the Court has partly created and partly 

“permitted by the course of its decisions” and to which a majority of his colleagues past 

and present seems committed.  According to that “legal universe” the plurality’s decision 
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is correct.  Given a better case and surer allies, Kennedy suggests here (as he said in 

Nixon) that he would scrap that system and start over.  Alito’s concurrence hints that he 

might join that effort, but the position of the Chief Justice in this case casts doubt on the 

possibility of its success.  Depending on the evolution of Roberts, Randall may mean that 

Buckley is here to stay, but Wisconsin seemed to promise that Austin (and McConnell’s 

extension of it) would eventually be rooted out.  

 
Citizens United v. FEC 

The verdict of Citizens United and the choice of Kennedy to write its majority 

opinion measures the influence that his understanding of the First Amendment ’s 

protection of political speech has on the development of free speech doctrine, and it 

vindicates his twenty years of opposition to the Court’s acquiescence in the suppression 

of speech by corporations and unions.  While the reaction to this decision by friends and 

foes alike was one of surprise, the result was entirely predictable.  At most, those who 

wished for a different outcome could only have hoped that the case be decided on 

narrower grounds, counting on the Chief Justice’s stare decisis scruples and his apparent 

preference for narrow decisions.  But whether it happened one case at a time or all at 

once, the regulations at issue seemed doomed.  Explaining why his choice to join 

Kennedy’s ranks complies with stare decisis (and the procedural universe of which it is a 

part), Robert’s writes a concurrence that agrees with and expands Kennedy’s argument 

that a minimalist approach here would unacceptably chill political speech during the 

years it would take for these cases to work through the judicial system.  Rather than a 

show of proper restraint, they believe a minimalist course of action in this setting would 

be an abdication of judicial responsibility.  
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Kennedy’s defense of the freedom of speech in this case required little that was 

not articulated in one of his earlier opinions.  In his recapitulation of these arguments, 

however, he states even more clearly than before his understanding that free speech is 

necessary for democracy, demanded by equal citizenship, and essential to the logic of 

popular sovereignty—all the major elements in Akhil Amar’s account of the fundamental 

principle of equality. 

The democracy requirement is about the accountability of the government to the 

people.  For it to be effective, speech must not be disfavored because of its content or its 

source.  “As instruments to censor, these categories are interrelated.”23  The reason that 

content must not be controlled is that government cannot be trusted, and speech is the 

means by which the people prevent the government from becoming corrupt or tyrannical.  

Restrictions on the speaker’s identity are forbidden for two reasons.  One is that speaker 

discrimination is “all too often simply a means of content control.”  Second, in language 

reminiscent of an equal protection argument, is that a speaker must not be deprived of the 

opportunity to “strive to establish worth, standing, and respect” through the use of his 

voice.  “The First Amendment,” in sum, “protects speech and speaker, and the ideas that 

flow from each.” 

History and logic, Kennedy continues, both confirm that corporations and unions 

are protected the same as individual speakers.  Austin was a constitutional anomaly when 

it was decided, and the brief period it inaugurated was contrary to the tenor of the Court ’s 

decisions prior to that time.  Beginning with precedents as early 1936, Kennedy shows 

how his argument is rooted in the Court’s decisions and how the arguments now used to 
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defend restrictions on corporate and union speech are contrary to these earlier holdings.  

The centerpiece of this section recounts the Court’s decision to remand rather than reach 

the constitutional question in United States v. Automobile Workers (1957), a case that 

involved a similar expenditure ban applied against a union.  Kennedy thinks the dissent 

of those who would have reached the constitutional decision important enough to quote at 

length: 

Under our Constitution it is We The People who are sovereign.  The 
people have the final say.  The legislatures are their spokesmen.  The people 

determine through their votes the destiny of the nation.  This is therefore 
important—vitally important—that all channels of communication be open to 
them during every election, that no point of view be restrained or barred, and that 

the people have access to the views of every group in the community.”  (28)24 
 

Kennedy’s direct appeal to popular sovereignty in this case confirms his 

commitment to a substantive principle of equality, rather than liberty, as the theoretical 

ground for the First Amendment’s protection of political speech.  When it comes to 

political speech, Kennedy echoes Alexander Meiklejohn, not John Stuart Mill.  His 

understanding of equality, however, is critically distinct from the urge to “equaliz[e] the 

relative ability of individuals and groups to influence the outcome of elections” (34).  As 

Chief Justice Roberts asserts more explicitly in his concurring opinion, “Austin’s logic 

would authorize government prohibition of political speech by a category of speakers in 

the name of equality—a point that most scholars acknowledge (and many celebrate)” (9-

10).  He also adds that, even though the dissent denies it, the decision in Austin is 

commonly understood to be equality “disguised in the language of ‘political corruption.’” 

Justice Kennedy’s vision of equality is, as Amar says, “of equal citizenship in a 

diverse, pluralistic, boisterous, participatory democracy.”  It is deeply suspicious of 
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government-granted privilege and even more suspicious of government suppression.  It 

acknowledges the tendency for individuals to associate and to think of themselves as 

belonging to groups, but it eschews government action that classifies its citizens or 

officially engages in identity politics.  Thus, Kennedy says, “political speech cannot be 

limited based on a speaker ’s wealth” (34).  This “is a necessary consequence of the 

premise that the First Amendment generally prohibits the suppression of political speech 

based on the speaker’s identity.”  Kennedy connects the supposed justification for this 

ban—fear of great wealth—to what James Madison in Federalist 10 said is “the most 

common and enduring source of faction.”  In place of the fruitless, even 

counterproductive attempt to root out the source of faction, Kennedy offers a Madisonian 

solution: “Factions should be checked by permitting them all to speak . . . and by 

entrusting the people to judge what is true and what is false” (39). 

Justice Thomas thinks that the Court should have gone further and also 

invalidated BCRA’s disclosure and disclaimer provisions.  The freedom of speech, he 

believes, includes the right to “anonymous speech.”  Following Buckley, Kennedy admits 

that these requirements may “burden the ability to speak, but . . . ‘they do not prevent 

anyone from speaking’” (51-52).  Kennedy has always agreed that preventing corruption 

and the appearance of corruption is a legitimate, even compelling governmental interest, 

but he insisted that suppression of speech could not, under the First Amendment, be 

allowed as a remedy.  And any remedy that even burdened speech must be the least 

intrusive solution available.  Disclosure and disclaimer laws met that standard in Buckley, 

and they meet it here.  They are a way in which Congress may advance the integrity of 

the electoral system and serve the purpose of political speech, without cutting down 
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speech itself in the process.  They “help citizens ‘make informed choices in the political 

marketplace.’” 

Kennedy does not address the supposed right to “anonymous speech” that 

Thomas champions here, but it is clear that such a right does not fit in his understanding 

of the freedom of speech.  The purpose of political speech is so that citizens can actively 

take part in a vibrant civic dialogue, not so they can hide from it.  Citizens are to take 

responsibility for the direction of public affairs, so it is not unreasonable to Kennedy that 

they should take responsibility for their own speech.  Kennedy’s skepticism of 

contribution limits, we remember, was predicated on the distortion they caused to the 

civic discourse: They created “covert speech.”  

This does not mean that Kennedy is unsympathetic to the plight of those who 

have been harassed because of the causes they have chosen to support.  Examples of such 

things “cited by amici are cause for concern.”  But these seem to be the exception, not the 

rule, and “Citizens United [itself] has been disclosing its donors for years and has 

identified no instance of harassment or retaliation” (54-55).  For those who do genuinely 

have cause to fear retaliation, however, Kennedy leaves open (as Buckley did before him) 

the avenue of “as applied” challenges.  Surely, citizens must not be forced to endanger 

themselves in order to exercise the freedom to speak.  

Far from being a failure to follow through with his principles, disclosure laws 

have long been a pillar of Kennedy’s opposition to corporate and union expenditure 

limitations.25  And now that the Internet allows that disclosure to be “prompt,” it provides 

“shareholders and citizens with the information needed to hold corporations and elected 
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officials accountable for their positions and supporters.”  In both instances, disclosure 

facilitates the democratic accountability that is the primary purpose of political speech, 

according to Kennedy: “The First Amendment protects political speech; and disclosure 

permits citizens and shareholders to react to speech of corporate entities in a proper way.  

This transparency enables the electorate to make informed decisions and give proper 

weight to different speakers and messages.” 

Kennedy begins his concluding remarks by pointing out how Congress sought to 

discourage the distribution of Mr.  Smith Goes to Washington when it was first released.  

If Austin had been the rule at that time, Congress could have banned it outright.  “After 

all,” he adds, “it, like Hillary, was speech funded by a corporation that was critical of 

Members of Congress” (56).  And so it might be for any number of “movies, television 

comedies, or skits on Youtube.com” that criticized or lampooned politicians or policy 

during the pre-election blackout period—unless broadcast by an exempt media 

corporation.  “Speech would be suppressed in the realm where its necessity is most 

evident: in the public dialogue preceding a real election” (emphasis added).  Such is 

clearly BCRA’s “purpose and design” (56-57).  As Kennedy understands the First 

Amendment, such a law can never be acceptable.  Political speech must not be stifled in 

the name of democracy or equality because those very principles require that it remain 

open and unregulated.  They are also what make it the most “urgent” of the First 

Amendment’s protections.  “The civic discourse belongs to the people,” Kennedy ends, 

“and the Government may not prescribe the means used to conduct it” (emphasis added).
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CHAPTER FIVE 

The Search for Truth 

 
Non-Political Speech 

The liberty principle in the freedom of speech comes to the fore in Kennedy’s 

opinions for cases concerned with private, nonpolitical speech, and which trace their 

lineage to the specific history of the freedom of the press, rather than of speech.  John 

Milton’s Areopagitica inaugurated the development of this particular history, and 

Kennedy often echoes the arguments of that seminal treatise.  Milton believed that “the 

liberty of unlicenc’d printing” was necessary for the pursuit of truth, which was in turn 

essential for the perfection of individual virtue and the betterment of human society.  As 

Murray Dry has shown, Milton’s arguments provide the basis for the liberal tolerance, 

“characterized . . . by an expansion of the sphere of persuasion and a contraction of the 

sphere of coercion,” that is a hallmark of modern limited government.1  In the same 

manner that Milton condemned the violence that censorship wreaks upon the conscience 

and the hindrance it causes to the pursuit of truth, Justice Kennedy has been an early and 

constant critic of government’s attempt to control the content of individual expression.  

Just as it protects religious freedom, in Kennedy’s jurisprudence, the inviolable liberty of 

conscience here protects the individual’s ideas and beliefs from government action that 

seeks to control them through censorship of speech and the press.  
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Turner Broadcasting System v. FCC 

Kennedy’s commitment to free speech as freedom of conscience first reveals itself 

in the mid 1990s in a series of cases which pit the claims of a free press against various 

other constitutional claims.  In the first of these, Turner Broadcasting System v. FCC I, 

Kennedy boldly claims: “At the heart of the First Amendment lies the principle that each 

person should decide for him or herself the ideas and beliefs deserving of expression, 

consideration, and adherence.”2 This statement conveys a libertarian sentiment regarding 

the government’s right to intrude on the conscience.  The state may not “suppress 

unpopular ideas or information or manipulate the public debate through coercion, rather 

than persuasion.” 

This no-coercion argument strikingly resembles Kennedy’s argument against 

government- imposed orthodoxy in the religious freedom cases.  Similarly, however, this 

libertarian sounding principle does not always lead to the kind of decisions that 

libertarians would prefer.  The outcome in Turner Broadcasting is a case in point.  While 

using his majority opinion to establish a strong position regarding liberty of conscience, 

Kennedy stakes out this position in order to explain why the regulations in this case are 

constitutionally acceptable.  Because these regulations did not target the message of the 

television programmers and carriers, they are not presumed to be unconstitutional.  

Since these regulations do not discriminate against speech or speaker, nor do they 

chill speech in any way, Kennedy sees no violation of First Amendment liberty.  The 

regulations at issue here would force cable providers to reserve a portion of their channels 

for traditional networks that broadcast over the air.  The purpose for such a rule is to 
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insure that these networks can survive as households increasingly switch to cable and 

away from the airwave broadcasts.   If traditional broadcasters go out of business, then 

those who cannot afford cable will have no access to an important venue in the 

marketplace of ideas.  As Kennedy sees it, the only liberty burdened by this regulation is 

that of property, not of speech.   

Libertarians are well known for favoring laissez faire when dealing with 

commercial markets, a position which clearly extends to the marketplace analogy so 

important to the freedom of speech.  “[T]he specter that the Government may effectively 

drive certain ideas or viewpoints from the marketplace” haunts Kennedy as much as it 

does any libertarian (641).  But far from assuming that government interference in this 

marketplace is always and simply suspect, Kennedy distinguishes between the kind of 

interference which is presumptively unconstitutional—i.e., control over the content or 

message of speech—and that which is not. 

Rather than simply trusting the marketplace of ideas to function well on its own, 

Congress determined that a hands-off approach would allow cable companies to engage 

in unfair business practices and would lead to unequal access among the nation’s citizens 

to the flow of information.  According to Kennedy, “assuring that the pub lic has access to 

a multiplicity of information sources is a governmental purpose of the highest order, for it 

promotes values central to the First Amendment” (663).  While liberty of conscience is 

the most powerful concern in these types of cases, it is not the only concern in Kennedy’s 

view, and it is not always served best by a simple libertarian solution.  The ability of 

private companies to choke the flow of information and potentially cut it off to a portion 

of the populace cannot be logically demanded by the freedom of speech, as Kennedy 

understands it.  Such an outcome would violate “values central to the First Amendment”: 
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the equality of citizens to access the marketplace and the unfettered quest for truth—the 

very purpose behind “the marketplace of ideas.”3 

In the first place, the extreme liberty position is here countered by a demand for 

equality.  So long as the realm of conscience is not violated by content regulations, 

Kennedy not only allows but applauds regulations curtailing the liberty of cable providers 

for the purpose of equality.  “Congress has an independent interest in preserving a 

multiplicity of broadcasters to ensure that all households have access to information and 

entertainment on an equal footing with those who subscribe to cable.”4  Moreover, while 

equality is consistent with Congress’s purpose, it also commends the process by insisting 

on a high degree of deference by the Court to the findings of Congress, “lest we infringe 

on traditional legislative authority” (196).  One may quarrel with the specific findings 

Congress uses to justify its regulations.  One may even quarrel with the efficacy of the 

policy to meet the desired (and proper) end.  But, for Kennedy, that is a political matter, 

not a judicial one.  Because no First Amendment value is put in jeopardy here, Kennedy 

takes this issue to be one that is properly resolved by the political branches of 

government. 

Leaving political questions to the political branches is an essential element of the 

judicial restraint that is demanded by constitutional government and by democracy, and 

thus by the principle of equality.  In his “Unenumerated Rights” speech, Kennedy 

explained the importance of judicial restraint for the maintenance of “political liberty.”5  
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As he uses the term here, “political liberty” is the primary ingredient in what Justice 

Breyer has called “active liberty”—i.e., the ancient form of liberty that emphasized equal 

citizenship and communal action through majority decision-making, rather than the 

modern liberty that emphasizes individual protections against the actions of the majority 

will.  “Political liberty” is, therefore, synonymous with democracy and falls under the 

domain of equality rather than liberty, as these terms are now generally understood.  In 

order to maintain this political liberty, the Court must not intrude on the proper role of the 

democratically elected legislature.  To do so without a clear constitutional mandate, even 

in the name of individual liberty, would hinder rather than advance the purposes of the 

Constitution and its First Amendment: “The courts must never be an accomplice to a 

regime that erodes the initiative or the power of the political elements in the 

constitutional system.”6 

In the second place, the Court’s assumption that the First Amendment protects a 

“marketplace of ideas” rests on the fundamental belief that truth thrives in such an 

environment.  Content regulations disrupt this marketplace and thus are forbidden, but the 

actions of private entities who control the channels of communication may also disrupt 

it—in much the same way that business monopolies may disrupt commercial markets.  

Though censorship is the greater danger, Kennedy believes that Congress rightfully fears 

that cable companies—with their bottleneck control over the channels of information—

may hinder the crucially important free flow of ideas.  Thus, Congress may rightfully 

seek to counteract that danger.  Even still, while Kennedy defers to the findings of 

Congress, he insists that Congress conduct its fact- finding in a rigorous manner.  Because 
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questions of fact were not entirely satisfactory to the plurality of the original case, the 

Court remanded for further consideration, and then affirmed the decision on behalf of the 

government after reviewing it a second time. 

At first glance, Kennedy’s position in this case may resemble the argument of 

opponents in the cases over campaign finance and corporate speech.  The opposing 

position in those cases likewise argued that the marketplace of ideas was in danger of 

being distorted and that Congress was therefore justified in its attempts to counter the 

threat through appropriate legislation.  The crucial difference is that the regulations in the 

campaign finance cases actually ban certain forms of speech.  The present regulations do 

not.  To be sure, both kinds of regulations have a similar civic-minded purpose driving 

them.  But the operation of these laws is significantly different.  Whereas a ban on 

corporate electioneering communications is a violation of the freedom of speech, 

according to Kennedy, requiring cable providers to carry the local channels is a 

reasonable industry regulation that actually promotes First Amendment values.  

Kennedy writes the opinions in both these cases, first affirming the acceptability 

of such regulations in the abstract and then affirming the regulations themselves.  Even 

though these cases show Kennedy upholding a government regulation that involves 

speech, his opinion is most important for revealing the heart of his understanding of 

liberty in the freedom of speech: Government must not attempt to control the “ideas and 

beliefs deserving of expression, consideration, and adherence.”  In its search for truth, the 

individual mind must be free to explore all ideas and any beliefs unhindered by official 

censorship.  Though he sketches out the main contours of this principle in Turner 

Broadcasting, a fuller articulation of it awaits Kennedy’s opinions for a set of cases 

involving speech and the press in our nation’s public universities. 
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The “Universe of Ideas”: Rosenberger v. Virginia 

Beginning with Rosenberger v. Virginia (1995), and continuing in Wisconsin v. 

Southworth (1999) and Christian Legal Society v. Martinez (2010), the Court is asked to 

determine to what extent the First Amendment shields the expressive and associational 

activities of student groups on public university campuses.  Writing for the majority in 

the first two and serving as the swing vote in the third, Kennedy has exercised the 

greatest influence over the shape of the Court’s free expression jurisprudence in recent 

times.  In these cases, Kennedy is guided by an understanding of the unique and crucial 

role that universities play in facilitating the search for truth—the central concern of the 

First Amendment’s protection of individual liberty—by providing a home for the 

“universe of ideas.” 

For Kennedy, the right outcome of the Rosenberger case seems never to have 

been in much doubt.  The University of Virginia, which pays outside contractors to print 

“a variety of student publications,” has refused payment “on behalf of the petitioners for 

the sole reason that their student paper ‘primarily promotes or manifests a particular 

belief in or about a deity or an ultimate reality.’”7  This action clearly targets the ideas and 

beliefs of the student organization and, thus, is presumed to violate the freedom of 

speech.  But the organization in question, Wide Awake, uses its publication to voice 

opinions (on various matters) from a specifically Christian perspective.  Since the 

university claims that funding such a paper amounts to an establishment of religion, and 

because the Fourth Circuit agreed, the Court must address the arguments.  

                                                                 
7
 Rosenberger v. University of Virg inia, 515 U.S.  819, 822-23 (1995).  The fo llowing in-text 

citations refer to this case. 
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Kennedy begins with a description of “[t]he public corporation we refer to as the 

‘University.’” That this case is brought by this particular university seems fortuitous.  For 

this university—one of “the Nation’s oldest and most respected seats of higher 

learning”—was founded by Thomas Jefferson.  And its founding, Kennedy reminds us, 

was one of Mr.  Jefferson proudest achievements, “together with the authorship of the 

Declaration of Independence and of the Virginia Act for Religious Freedom.”  Kennedy 

suggests that a proper understanding of the purposes of the university, the First 

Amendment, the Constitution, indeed, of republican government itself is necessary to 

avoid confusion when proceeding in a case like this one.  Jefferson announced America’s 

founding conviction that liberty was an inalienable right of all human beings.  He 

overturned the religious establishment that he believed did violence to liberty in his home 

state.  And his crowning achievement was to erect an institution he saw as indispensible 

to the preservation of that liberty. 

At the heart of the inalienable right to liberty is the freedom of conscience.  This 

freedom first needed to be preserved against the coercive government-enforced religious 

orthodoxy.  Then it must be guaranteed an open arena in which it would thrive in its 

pursuit of truth.  This last is a fundamental purpose of the negative protections afforded 

by the constitutional freedoms of speech and the press.  The erection of the university is 

the state’s positive attempt to serve the same purpose.  When entering the gate of the 

University of Virginia, Mr.  Jefferson greets the visitor with the following declaration: 

“This institution of my native State, the hobby of my old age, will be based on the 
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illimitable freedom of the human mind, to explore and to expose every subject susceptible 

of its contemplation."8 

The Fourth Circuit agreed that the decision not to reimburse Wide Awake for its 

printing costs “contravened the Speech Clause of the First Amendment,” Kennedy 

relates, but determined that “the University’s action was justified by the necessity of 

avoiding a violation of the Establishment Clause” (838).  The picture painted here by the 

Court of Appeals is a clash between two of the Constitution’s most important protections, 

a conflict that exists within the First Amendment itself.  Reaching what seems to be a 

constitutional impasse, the appellate court defers to the judgment of the university—its 

“interests” in complying with the Establishment Clause being “compelling” enough to 

justify the violation of free speech. 

Given the Supreme Court’s tumultuous Establishment Clause jurisprudence, the 

Fourth Circuit’s opinion invites another joust between the opposing camps of that debate, 

an invitation taken up by the dissenters and the two concurring opinions.  The liberal bloc 

of dissenters would affirm the appellate court’s decision, lifting up the strict separationist 

vision, but also attempts to deflate the free speech claim.  Justice Thomas counters with 

the non-preferentialist vision, which by defanging the establishment claim would make 

this a simple case of content discrimination.  Armed with her no endorsement theory, 

Justice O’Connor joins the fray, insisting that only a case-specific, fact-sensitive analysis 

will do in cases of this sort.  

                                                                 
8
 Emphasis added.  Orig inally, this quote comes fro m a letter by Mr.  Jefferson to his friend, 

Destutt de Tracy, Dec.  26, 1820.  Thomas Jefferson to Antoine Louis Claud Destutt de Tracy, December 

26, 1820, The Thomas Jefferson Papers Series 1: General Correspondence 1651-1827, The Library of 

Congress, Washington D.C. 
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Similar to the tension seen by the Fourth Circuit, O’Connor sees a conflict, not so 

much between Speech and Establishment, but between the guiding principles within the 

Establishment Clause itself.  “This case,” she says, “lies at the intersection of the 

principle of government neutrality and the prohibition on state funding of religious 

activities” (847).  That is to say, O’Connor sees the demand of equality (as government 

neutrality) clashing with the demand of liberty (which demands no state funding of 

religion).  The facts of this case she believes tip in favor of the neutrality demand within 

the Establishment Clause, and thus ultimately in favor of the free speech claim.  

Fully six members of the Court write or join to express the belief that the 

establishment question is the crux of this case.  Kennedy’s majority opinion, by contrast, 

seeks to minimize the importance of that question, leaving it till the end and clearly 

signaling his belief that the inquiry ought not to have been even necessary.  The principle 

that the Establishment Clause prohibits government payments to sectarian institutions, 

Kennedy says, is correctly identified by the Fourth Circuit (as it is by the dissenters and 

by Justice O’Connor), but it is wholly out of place in this case.  That Wide Awake should 

be considered a sectarian institution, no different than a church, is doubtful to Kennedy.  

But even if it were, no funds were going directly into its coffers.  In sum, “there is no real 

fear that the speech in question is either being endorsed or coerced by the State.” 

That Kennedy elides the important distinction between his coercion test and 

O’Connor’s endorsement test testifies to his desire to dispatch with the establishment 

claim as quickly and painlessly as possible.  To emphasize the distinction between them 

would perhaps needlessly provoke O’Connor into abandoning the majority, and it would 

add to what Kennedy believes is already an unnecessary distraction from the real issue.  

The distinction between these tests, however, is important for understanding just why the 
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establishment claim has so little purchase with Kennedy here, and it reveals the profound 

connection in Kennedy’s mind between the goals of the First Amendment’s religion and 

expression clauses. 

Though he mentions endorsement here uncritically, as if he was willing to accept 

its logic in this case, Kennedy proceeds to criticize the dissent’s establishment argument 

in a manner very similar to his criticism of the endorsement test.  If the Court adopted the 

dissent’s view, the University would be required, as a matter of constitutional law, “to 

scrutinize the content of student speech,” in order to ensure that it did not “contain too 

great a religious content” (844).  This “governmental censorship [seeks] to ensure that a ll 

student writings and publications meet some baseline standard of secular orthodoxy.”  

Such action would be a bald violation of the First Amendment in any setting, but to 

censor “student speech at a university is to imperil the very sources of free speech and 

expression” (845).  This kind of official censorship presents a far greater threat both to 

the freedom of speech and to the freedom of religion than the “formalistic” concern that, 

by allowing the university to dispense actual currency on behalf of Wide Awake’s 

printing costs rather than simply allowing them to use their own printing press, it is 

“funding religion.” 

Just as Kennedy believes the Court would set itself up as a censor of what is 

improperly “religious” and what is properly secular in Allegheny, he sees in the dissent 

attempting to engage the university in the same role.  Rather than being a conflict 

between the Speech and Establishment, or even within the Establishment Clause, the 

university’s denial of Wide Awake’s speech would itself be a violation of both the 

religion clauses, even if the freedom of speech were not implicated.  Neutrality is 

demanded by each of “the separate Clauses of the First Amendment,” and this neutrality 
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is violated by “the University’s course of action.”  UVA discriminates against viewpoints 

on the basis of “their underlying philosophic assumption respecting religious theory and 

belief.”  Not only does this violate the freedom of speech, it but fosters an environment 

that is hostile to religion, violating “the very neutrality the Establishment Clause 

requires.”  To Kennedy this case does not present a difficult choice between two valued 

constitutional principles: “There is no Establishment Clause violation in the University’s 

honoring its duties under the Free Speech Clause” (846). 

Even though this case involves specifically religious expression, Kennedy 

believes the protection afforded the liberty of conscience in the religion clauses would be 

insufficient to resolve its important issues.  This is the case because of the special 

educational purpose of the university and because UVA’s specific definition of prohibited 

religious activity “in its ordinary and common sense meaning, has a vast potential reach” 

(820).  This prohibition would not just prohibit the ideas of Jerry Falwell, but also of 

Plato, Spinoza, and Descartes: 

If any manifestation of beliefs in first principles disqualifies the writing, as 

seems to be the case, it is indeed, difficult to name renowned thinkers whose 
writings would be accepted, save perhaps for articles disclaiming all connection to 
their ultimate philosophy.  Plato could contrive perhaps to submit an acceptable 

essay on making pasta or peanut butter cookies, provided he did not mention their 
(necessary) imperfections.  (837) 

 
When Thomas Jefferson founded the University of Virginia for the purpose of 

serving the “illimitable freedom of the human mind,” he surely had ideas by philosophers 

like these in mind—ideas that had been so important in the development of his own 

thoughts and had influenced his own pen.  Kennedy believes that a philosophic and civic 

education is absolutely essential for the individual’s development as a person and as a 
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citizen.9  In addition to the thought of the philosophers he mentions, that of Jefferson is 

equally essential to Kennedy’s educational model.  Yet even the Declaration of 

Independence would fall under UVA’s prohibition of “religious material.”  Surely, 

Kennedy reasons, the First Amendment cannot be read to require such a thing.  On the 

contrary, the freedom of speech and its primary purpose to protect the search for truth 

cannot abide this egregious suppression of ideas.  

 
Wisconsin v. Southworth 

Once discussion rises above the level of pasta and peanut butter cookies, however, 

people not only tend to disagree but that disagreement is often vociferous.  Left 

unresolved in Rosenberger was the question about whether, through a general fee, 

students could be forced to fund speech with which they disagree.  In Board of Regents of 

University of Wisconsin v. Southworth, a group of students insist that their freedom of 

speech protects them against such “compelled speech.”  Writing for the Court once again, 

Justice Kennedy upholds the constitutionality of the student fee and elaborates the 

important connection between the university and the values of the First Amendment.  

A libertarian understanding of this question would have arguably sided with the 

students and struck down the student fee.  Kennedy’s understanding of liberty of thought 

and conscience insists, by contrast, that no violation occurs unless the university uses its 

influence to discriminate among viewpoints or to otherwise impose certain ideas upon its 

students.  But Kennedy’s determination of the acceptability of the student fee is not a 

deference that implies constitutional indifference.  He believes that the University of 

Wisconsin’s viewpoint neutral facilitation of student speech actively promotes First 
                                                                 

9
 C-SPAN, “Dialogue on Freedom, October 22, 2002”; Knowles, “The Supreme Court as Civic 

Educator.” 



 

138 

 

Amendment values by “undertak[ing] to stimulate the whole universe of speech and 

ideas.”10  An “open dialogue” regarding “philosophical, religious, scientific, social, and 

political subjects” well serves the university’s “mission” (233). 

In pursuing this mission, a strict viewpoint neutrality is essential for the forum to 

avoid running afoul of the First Amendment.  Kennedy finds that one aspect of the 

program does violate that stricture: “While the record is not well developed on the point, 

it appears that by majority vote of the student body a given [student group] may be 

funded or defunded” (235).  This component of the program provides the occasion—and 

Souter ’s concurrence makes it necessary—for Kennedy to distinguish between the 

individual’s freedom of speech and the majority’s right to control the speech and action of 

the state and its appendages.  Liberty of the individual demands that the courts enforce 

the constitutional protections afforded to the former.  Equality and democracy demand 

that the courts defer to political control over the latter.  

Justice Souter et al.  would hold that the student fee is simply a tax and that any 

“speech” that emanates from it is “government speech.”  Criticizing Kennedy’s analysis 

as “cast- iron viewpoint neutrality,” Souter shows a greater deference to University’s 

control over this kind of forum and affirms the dissenting position in Rosenberger: that 

the government may engage in this kind of control without running afoul of the freedom 

of speech.  Souter declines to comment on the referendum procedure except to agree that 

the facts have not been fully determined by the lower courts, but it is difficult to see any 

ground that would lead him to strike it down (236).  When compared with Kennedy, the 

bloc that concurs here and dissents in Rosenberger shows a greater concern for equality 
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 Board of Regents University of Wisconsin v. Southworth, 529 U.S.  217, 232 (2000) (emphasis 

added).  The following in-text  citations refer to this case. 
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than for liberty.  Kennedy’s robust defense of free speech in these cases—through his 

“cast- iron viewpoint neutrality”—confirms his commitment to liberty, though it is not 

quite libertarian. 

Kennedy’s strong commitment to the freedom of thought does not obliterate the 

rights of the majority.  The government inevitably and rightfully reflects the views of the 

majority who elected it.  But in a public forum such as this one, the majority cannot 

impose its views on the minority.  Viewpoint neutrality conflicts with and here supersedes 

the principle of majority rule: “Access to a public forum . . . does not depend on 

majoritarian consent” (235).  Thus, the Court remands the case, counseling the lower 

courts against allowing the public forums to be skewed by such majoritarian mechanisms.  

Even though the holding of this case upholds the government’s action against a free 

speech claim, Kennedy’s opinion advances the cause of free speech.  In the final case 

involving university speech, in a contentious 5-4 ruling, Kennedy’s vote “swings” the 

verdict to that preferred by liberal commentators and by the Court’s liberal voting bloc 

and provides his critics with another opportunity to point to his supposed inconsistency 

and unpredictability. 

 
Christian Legal Society v. Martinez 

In Christian Legal Society v. Martinez, the Hastings College of Law denied 

recognition as a student organization to the local chapter Christian Legal Society (CLS) 

because it excluded from membership anyone who did not sign a “Statement of Beliefs” 

and anyone who did not maintain certain moral standards of behavior.  Most notably, 

these requirements excluded members of other religions, atheists, and those who engage 

in “unrepentant homosexual activity.”  CLS claimed that the law school’s denial to them 
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of official recognition (and its many privileges) amounted to a violation of free speech, 

expressive association, and the free exercise of religion.  In response, the law school 

claimed it had the right to prohibit exclusionary practices among student groups to which 

it grants recognition.  This policy is referred to as the “all-comers policy.” 

The majority argued that the law school had a right to require strictures of this 

kind when governing a student forum, as long as they do not target individual points of 

view, and, relying on stipulations and the findings of the trial court, it decided that there 

was no sufficient evidence that CLS had been targeted because of their beliefs.  The 

dissent insisted that such evidence was sufficiently present and that the law school’s 

supposed policy was nothing more than a series of ad hoc justifications for their decision 

to shut out CLS.  The similarity over this case and Rosenberger led many to be puzzled 

by Kennedy’s vote.  But he writes a concurrence distinguishing the two cases, and he 

shows how even here his decision to side with the law school is rooted in his commitment 

to the freedom of thought and conscience and to the search for truth, both of which are 

fundamental to the First Amendment and to the mission of all educational institutions. 

Kennedy begins by affirming the same uncompromising position on viewpoint 

neutrality he had elaborated in the previous cases, and he delineates the difference 

between that forbidden form of exclusion and those forms of exclusion which are 

necessary for an effective limited forum.  Acceptable forms of discrimination include the 

exclusion of certain kinds of speakers (non-students for instance) and even certain forms 

of content: “e.g., art professor not chosen as speaker for [a] conference on public transit” 

is understandable and permitted by the First Amendment. 11  Kennedy repeats his view 
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 Christian Legal Society Chapter v. Martinez, 130 S.  Ct.  2971 (2010), J.  Kennedy, Opinion of 

the Court, 1.  The following in-text  citations refer to this case. 
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from Rosenberger that “in the University setting, . . . the State acts against a background 

and tradition of thought and experiment that is at the center of our intellectual and 

philosophic tradition.”12 

That Hasting’s policy stands when UVA’s fell is primarily due to the fact “that 

here the school policy in question is not content based either in its formulation or its 

evident purpose; and were it shown to be otherwise, the case likely would have a different 

outcome” (2; emphasis added).  Kennedy’s tone here is strikingly different than the other 

opinions affirming the Court’s judgment.  Neither Ginsburg nor Stevens give any hint 

that a different finding of facts might and should have led the Court to find differently.  

Kennedy defends the school’s policy on its face, with what the dissenters surely think is 

credulity bordering on gullibility.  But his claim is that he is constrained in this 

circumstance to judge the policy only, as it has been presented to them, and not to delve 

into the manner of its application: “Here, the policy applies equally to all groups and 

views.  And, given the stipulation of the parties, there is no basis for an allegation that the 

design or purpose of the rule was, by subterfuge, to discriminate on the basis of 

viewpoint.” 

In his final paragraph, Kennedy reiterates that a difference in circumstance, “in 

which it could be demonstrated” that the school policy’s purpose was to engage in 

viewpoint discrimination, might require a different judgment.  Likewise, “if there were a 

showing that in a particular case the purpose or effect of the policy was to stifle speech or 

make it ineffective, that too, would present a case different than the one before us” (4).  

As the case stands Kennedy says they cannot hold in favor of CLS, at least, not “without 

more facts.”  Given that this case was remanded, Kennedy could easily be signaling CLS 
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 Also Rosenberger v. University of Virginia, 515 U.S.  819, 835 (1995). 
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to try again, and this time to build a better case at the trial level.  He may also be 

signaling the lower courts that they need to take a more careful look at the facts touching 

the purpose and effects of the policy.  In any case, he unmistakably put the legal 

community on notice that he may vote differently in similar cases, depending heavily on 

the facts. 

But given the facts in this particular case, Kennedy focuses the body of his 

opinion on the objection that the all-comers policy itself “makes it difficult for certain 

groups to express their views in a manner essential to their message” (2).  After all, the 

Court has said—with Kennedy voting in the majority—that government may not interfere 

with the membership requirements of private organizations.13  Student groups are similar 

to private organizations in that they “spring[] from the initiative of the students, who 

alone give it purpose and content.”  The two situations differ, however, in that student 

groups belong to a limited forum implemented by the educational institution for  the 

specific purpose of fostering a “vibrant dialogue” that extends beyond the formal 

classroom setting.  If the institution decides that this dialogue requires an all-comers 

policy, then that is within its prerogative. 

Kennedy rests here on his by now familiar understanding about the confluence of 

education and the core values of the First Amendment.  The search for truth that underlies 

and connects them both requires a vibrant marketplace of ideas, and the law school is 

seeking to advance these goals, first by creating the limited forum, and then by 

constraining it with an all-comers policy.  “The Hastings program,” Kennedy says, “is 

designed to allow all students to interact with their colleagues across a broad, seemingly 

unlimited range of ideas, views and activities” (3).  Appealing to Justice Powell’s analysis 
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in Bakke, Kennedy argues that universities and law schools bring together students of 

various backgrounds and points of view not only so that they may learn from professors 

but so that they may learn from each other, through a rational and respectful encounter 

with different perspectives.  This purpose is counteracted “if students wall themselves o ff 

from opposing points of view” (4).  The idea of a university, and a law school 

specifically, depends on the notion that “speech is deemed persuasive based on its 

substance, not the identity of the speaker.”  In order to determine the validity of an idea, it 

must “be tested through free and open discussion.  The law school’s policy therefore 

represents a permissible effort to preserve the value of its forum.” 

As in Rosenberger and Southworth, Kennedy defends the sanctity of the liberty of 

thought and conscience under the freedom of speech, and he lifts up “the universe of 

ideas” as the space in which this freedom flourishes.  The university speech cases 

therefore provide the fullest account of Kennedy’s understanding of the liberty-oriented 

strand of the freedom of speech.  The prohibition on government censorship and the 

mission of the nation’s educational institutions both serve the First Amendment’s 

fundamental goal of protecting the quest for truth.   

The protection of philosophic speech, of course, reaches beyond the domain of the 

university.  In the wider world, however, philosophic questions rarely retain the academic 

quality they might possess in the university setting.  Oftentimes they involve matters of 

great moral and political importance, and as such they can be pursued with an urgency 

and fervency that others may find offensive and even obtrusive.  In such instances, 

society will sometimes seek to restrict that speech.  One such situation provides the 

occasion for Kennedy’s greatest disappointment with the Court on which he serves. 
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Moral Persuasion: Hill v. Colorado 

 The most forceful dissent of Kennedy’s career comes in response to the Court’s 

decision in Hill v. Colorado to uphold a state law the forbids citizens from “knowingly 

approach[ing]” within eight feet of another person near an entrance to an abortion clinic 

“for the purpose of passing a leaflet or handbill to, displaying a sign to, or engaging in 

oral protest, education, or counseling such other person.”14  Kennedy argues that this law 

has no purpose or effect but to silence the voices of those who oppose abortion and would 

seek to persuade women against having one.  This case brings together the two streams of 

Kennedy’s free speech thought and provides the material for his most urgent and insistent 

plea for the constitutional protection of open and uninhibited public discourse and the 

sacred right of individual consciences to seek the truth through conversation.   

As targeted by this law, speech about abortion is not merely political speech, and 

opposition to abortion is not merely political dissent.15  Neither is it the ponderous 

philosophic speech that is the prized object of Kennedy’s protection in his many opinions 

regarding non-political speech.  If the law merely banned “protest” against the 

government’s policy or the Court’s decisions, a barrier between the protesters and the 

path to the clinic might seem like the decent and reasonable thing to do.  If it were just 

about the right to discuss the nature of human life and “educate” oneself and one’s 

companions about the morality of abortion, a time, place, and manner prohibition 

forbidding the investigation near health clinic entrances might likewise seem reasonable.  

But while the sweep of the Colorado statute includes these activities, its primary target is 
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 Hill v. Colorado, 530 U.S.  703 (2000).  The fo llowing in-text citations refer to this case. 
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 Cf.  Colucci, Justice Kennedy’s Jurisprudence, 77.  Colucci characterizes Kennedy’s opinion 

here only as his “most forceful defense of the right to dissent.” 
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something more.  It restricts “protest” and “education,” but most importantly it forbids 

the “counseling” of women who may be on their way to have an abortion.  Such attempts 

by one citizen to persuade another that she is about to commit a grievous moral wrong 

contain the elements of both political and philosophic speech.  It is the point under the 

First Amendment where political liberty and personal liberty converge.  Kennedy, 

therefore, employs a unified theory of the freedom of speech that contains both the 

liberty-based arguments that focus on the freedom from state interference with the 

activity of the conscience and the equality-based arguments that insist on the importance 

of public discourse for our democratic system of government.  

This moral persuasion merits, in Kennedy’s mind, the utmost protection from the 

Court charged with defending the freedom of speech.  Instead, the Court “contradicts 

more than a half century of well-established First Amendment principles” (765).  As 

Kennedy explains it, the majority misunderstands and misapplies these principles at every 

step.  Of the tests used by courts to measure free speech infirmity hardly a single one 

escapes abuse in this case.  By his telling, the statute would falter from both vagueness 

and overbreadth, if it did not already suffer from the more serious diseases of content and 

viewpoint discrimination. 

Kennedy does not conceal his impatience with the notion that these specific 

prohibitions are content neutral.  For this law to have force, “the State must review 

content to determine whether a person has engaged in criminal protest, education, or 

counseling” (766).  An officer of the state must therefore listen to what the speakers say 

and determine whether it crosses the line into criminal territory.  This power is equivalent 

to the government review of speech that would be wielded by a board of censors.  “The 

First Amendment does not give the government such power” (767).  Moreover, the terms 
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of the statute clearly restrict discussion on a specific topic, the morality of abortion.  

While it purports to protect the entrances of all “health care facilities,” not just those that 

perform abortions, Kennedy insists “[w]e would close our eyes to reality” to pretend that 

the law was not targeted at “one topic in particular.”  How many other medical 

procedures, Kennedy provokes us to ask, are the subject of “oral protest, education, or 

counseling”? If the law were truly content neutral, it would apply to the entrances of 

every building in Colorado, rather than limit itself to “this special class of locations.”  

Covering all health care facilities is a “clever” attempt to evade the review of the courts, 

as Kennedy sees it, and this Court’s majority falls for the ruse. 

Kennedy attempts to make clear the discouraging implications of this decision by 

drawing an analogy to the struggle over civil rights and segregation, a struggle that 

existed in the living memory of everyone then serving on the Court.  A law “regulating 

‘oral protest, education, or counseling’ within 100 feet of the entrance to any lunch 

counter” would not have been saved by the argument that it did not restrict speech about 

segregation only but also enjoined folks who might want to protest what was on the menu 

that week.  Such a disguise, Kennedy says, would not have fooled “our predecessors 

[who] would not have hesitated to hold that the law was content based or viewpoint 

based.”  That the Court holds differently in this case should be a “profound 

disappointment to defenders of the First Amendment.”  The only explanation that 

Kennedy can find for the Court’s ruling in this case is that it finds speech about abortion 

“less palatable” than speech about segregation.   

 This liability, in Kennedy’s opinion, should be more than enough to doom the 

restriction, but he argues that the law also discriminates on the basis of viewpoint.  In 

failing to identify this further and even more “invidious” free speech violation, the Court 
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compounds its error.  Despite the law’s “convenient mask” of applying to all speakers at 

any health clinic, “the legislature’s true purpose and the prohibition’s true effect” is 

plainly “to restrict speakers on one side of the debate: those who protest abortions” (768).  

The statute’s preamble makes it clear that restriction is directed at those who “protest or 

counsel against certain medical procedures.  The word ‘against’ reveals the legislature’s 

desire to restrict discourse on one side of a debate over ‘certain medical procedures.’” 

And the legislative record shows that “debates and controversies with respect to abortion” 

consumed the proceedings “almost entirely” (769). 

 “The statute’s operation,” Kennedy continues, “reflects its objective.”  The most 

reasonable view of the law’s terms, he believes, would not forbid speech that supports the 

act of abortion or that praises policy that favors abortion.  It would, however, subject 

speech that opposes these things to criminal penalty.  Praising the Supreme Court’s 

decision in Roe v. Wade, he thinks, would not fall under the criminal proscription.  But 

the opposite message would be a “protest,” triggering a prosecution.  Likewise, Kennedy 

asks us to imagine a scene where a public official makes an appearance at a health care 

facility in order to show support for abortion rights.  If a citizen approaches and says, 

“Good job, Governor,” she has not broken any law, but if she says, “Shame on you, 

Governor,” she can be arrested.  Finally, if someone asks a woman considering an 

abortion to take a moment to read a pamphlet or to speak with other women who 

understand her situation, “the speaker would face criminal penalties for counseling.”  If, 

however, someone says, “We are for abortion rights,” neither education nor counseling 

has occurred.  In upholding this statute, Kennedy maintains, the majority takes sides 

against a disfavored point of view. 
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Kennedy ends his opening critique with an appeal to the binary nature of the 

speech involved in this case: “Thus does the Court ensure that its own decisions can be 

praised but not condemned.  Thus does it restrict speech designed to teach that the 

exercise of a constitutional right is not necessarily concomitant with making a sound 

moral choice.”  This appeal to both the political and personal ramifications of the Court’s 

decision echoes throughout Kennedy’s dissent. 

The political element of Kennedy’s argument can be seen in the analogy to the 

civil rights movement, the reference to criticism of Roe v. Wade, and the hypothetical 

arrest for saying, “Shame on you Governor.”  It becomes more concentrated, however, as 

the justice works his way through the precedents that mark the Court’s rulings on 

picketing and leafleting.  In summing up the Court’s traditional protection of these 

“peaceful and vital” methods, Kennedy gives his deepest and most earnest theoretical 

account of the political purpose of the freedom of speech: “Laws punishing speech which 

protests the lawfulness or morality of the government’s own policy are the essence of the 

tyrannical power the First Amendment guards against” (787; emphasis added).  His use 

of the word “tyrannical” shows in the strongest language his inherent disapproval for 

such laws.  The bedrock of the political argument for free speech, however, is not an 

assumption about the intrinsic undesirability of this power but the fear that such tyranny 

will undermine the people’s attachment to their government and eventually lead to civil 

war. 

Kennedy reminds us that on this particular topic, no amount of dissent or protest 

about abortion can lead to fundamental change in the government’s policy because the 

“decree of this Court” prevents abortion from being outlawed.  But this fact actually 

makes tolerance of anti-abortion speech even more essential, rather than the other way 
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around: “Absent the ability to ask the government to intervene, citizens who oppose 

abortion must seek to convince their fellow citizens of the moral imperative of their 

cause.  In a free society protest serves to produce stability, not to undermine it” (788).  

This right, Kennedy continues, separates us from totalitarian regimes.  Free speech may 

sometimes be unpleasant, but it is the essential safety valve of free government.  Quoting 

Justice Brandeis, Kennedy argues that this understanding is central to the vision of the 

Founding Fathers: 

[The framers] recognized the risks to which all human institutions are 
subject.  But they knew that order cannot be secured merely through punishment 
for its infraction; that it is hazardous to discourage thought, hope and imagination; 

that fear breeds repression; that repression breeds hate; that hate menaces 
government; that the path of safety lies in the opportunity to discuss freely the 

supposed grievances and proposed remedies; and that the fitting remedy for evil 
counsel is good ones.  Believing in the power of reason as applied through public 
discussion, they eschewed silence coerced by law—the argument of force in its 

worst form. 
 

Because the maintenance of civil peace is one of the basic purposes of the First 

Amendment’s protections, only a violation of the peace could justify these restrictions on 

speech.  But as Kennedy repeatedly emphasizes, these restrictions only target speech 

conducted “in a peaceful manner.”16 

 The personal element of Kennedy’s argument insists on the liberty of persons to 

think and speak freely on the issue of abortion, a right denied to them by this law in 

“thousands of disfavored speech zones” throughout the state of Colorado.  In his view, 

this policy prevents individuals from exercising their consciences.  Moreover, he believes 

the Court turns the First Amendment on its head by giving its blessing to a substantial 

                                                                 
16

 Kennedy uses the word “peaceful” seventeen times in this opinion. 
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roadblock to the search for truth while continuing to protect the kind of mundane speech 

which of itself would never have inspired our “proud tradition” of free speech: 

To say that one citizen can approach another to ask the time or the weather 
forecast or the directions to Main Street but not to initiate discussion on one of the 
most basic moral and political issues in all of contemporary discourse, a question 

touching profound ideas in philosophy and theology, is an astonishing view of the 
First Amendment.  (768) 

 
The unimpeded flow of all philosophical and theological ideas, to Kennedy, is the 

lifeblood of the First Amendment, and it is the central idea underlying the personal 

element of the freedom of speech.   

When philosophic investigation turns its gaze from the far off and the abstract to 

concrete questions about ethics and morality, it has discovered the substrata of political 

thought.  Beliefs about how human beings should live cannot be separated in reality from 

beliefs about how they should live together.  They are, therefore, the basic elements of 

any discussion about how political society should be governed.  The attempt to convince 

a fellow human being of the justice or injustice of a certain act is the beginning of any 

movement toward convincing society at large to adopt a certain norm.  While moral 

persuasion is the outgrowth of philosophy (or theology), it is also the seed of politics.  So 

long as it foregoes the coercive assistance of the state, it remains personal.  At the same 

time, it is also the most elemental form of political discourse.   

Kennedy’s comparison of anti-abortion activists with the anti-Jim Crow 

demonstrators illustrates this critically important point.  While the goal of the civil rights 

movement was to change the laws, they could not do so without first persuading the 

American people of segregation’s severe injustice.  Without the success of the moral 

argument, success in the political sphere would have been impossible.  And without the 

continuous advance of the moral argument for racial justice, those political successes 
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could have little effect on pervasive discrimination in the private sphere.  Likewise, the 

success of the pro- life movement would stand or fall on its moral argument, even if the 

possibility of a ban on abortion had not been removed by the Supreme Court.  Where the 

argument for the injustice of abortion would have always been the movement’s central 

task, it has by legal necessity become its only one.   

Moral persuasion, therefore, is the point at which the personal and the political 

converge under the First Amendment, which makes for him the heart of the freedom of 

speech.  That is why Kennedy is so disturbed by the Court’s ruling in this case: It 

abandons its duty to protect speech at its most critical juncture.  Throughout “our First 

Amendment theory” runs “a concept of immediacy,” Kennedy writes.  While this sense of 

urgency is always present in speech, he says that nowhere is this better illustrated than in 

this case: “Here the citizens who claim First Amendment protection seek it for speech 

which, if it is to be effective, must take place at the very time and place a grievous moral 

wrong, in their view, is about to occur.  The Court tears away from the protesters the 

guarantees of the First Amendment when they need it most.”  Without recourse to the 

coercive force of the state, these citizens attempt to use persuasive force of moral 

argument.  Denied the assistance of the positive law, they “seek[] to reach a higher law” 

(792).  In the entire expanse of Kennedy’s free speech jurisprudence, nothing deserves 

the Court’s protection, in his view, more than the activity to which they deny it here. 
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CHAPTER SIX 

Beyond Rational Speech, to the Edge of Free Expression 
 

The locus of Kennedy’s protection of the freedom of speech is rational speech 

and the ideas it transmits, and thus far our investigation has touched only on those areas.  

Yet the protection does not end there for Kennedy.  In order to ensure the full protection 

of the speech purposed by the First Amendment, the prohibition against government 

censorship necessarily extends further, into forms of expression having no apparent 

rational basis.  Kennedy has said the freedom of speech extends its protection beyond the 

search for philosophic truth, “to all the ways which we express ourselves as persons.”  

But as it extends, Kennedy’s defense of it turns toward an instrumentalist rationale—

suggesting that the further away expression gets from its rational core, the less it is 

protected for its own sake—until reaching its terminus in non-protected obscenity. 

 

Ward v. Rock Against Racism 

In one of his earliest free speech opinions, Ward v. Rock Against Racism, Kennedy 

confronts a complaint that the city infringed the freedom of speech by manda ting the use 

of sound systems and technicians chosen by the city.  Though Kennedy upholds the 

regulation as a valid time, place, and manner restriction that does not seek to constrain 

the content of the music, he takes for granted that even non-rational expression like music 

is protected by the freedom of speech.  But music’s connection to rationality is important 

for Kennedy’s analysis: “Music is one of the oldest forms of expression.  From Plato’s 

discourse in the Republic to the totalitarian state in our own times, rulers have known its 
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capacity to appeal to the intellect and to the emotions, and have censored musical 

compositions to serve the needs of the state.”1  The pre-liberal ancients and the anti-

liberal moderns understood that censorship must extend beyond the written and spoken 

word to musical forms if they wished to control the character of individuals in their 

society.  According to Kennedy, our refusal to allow that power is what separates us from 

them: “The Constitution prohibits any like attempts in our own legal order.  Music, as a 

form of expression and communication, is protected under the First Amendment.”  

Kennedy’s chapter and verse appeal to Plato is crucially important here—as is his 

clarification that, even though actual words are part of the performance, “the 

constitutional challenge is to the city’s regulation of the musical aspect of the concert” 

(emphasis added).  The discussion mentioned by Kennedy culminates in the agreement 

by Socrates and his young friends that the political order must institute a rigid musical 

education that they believe will condition the souls of children to love and accept the 

eventual mastery of reason, even before they are old enough to actually participate in 

speech and thought.2  The connection between music and thought is paramount.  Without 

this connection no government would see the need to censor it; and neither, in Kennedy’s 

view, would the First Amendment need to protect it.  

The political theory that inspired the formation of liberal democratic governments 

explicitly rejected the utopian impulse represented by the Republic’s imaginary ideal 

political order, forbidding government from using coercion to condition or control the 

souls of its citizens.  The 20th Century Totalitarians scorned such restraints, and each 

                                                                 
1
 Ward v. Rock Against Racis m, 491 U.S.  781, 790 (1989); emphasis added.  The following in-

text citations refer to this case. 

2
 See Plato’s Republic, 401d-402a. 
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sought to make its particular utopian vision into a reality, in part by molding the hearts 

and minds of its citizens through control and manipulation of expression. 3  By opposing 

the American constitutional order against totalitarianism, Kennedy is once again taking 

up the role of civic educator, while tapping into the great strain of patriotism and 

humanitarian revulsion against the tyrannical methods of our Cold War enemy.  Writing 

just months before the fall of the Berlin Wall, but also at the end of a decade that saw 

high-profile attempts to censor musical expression in America, Kennedy warns against 

the attempt to use the law in this fashion and explains why it is constitutionally forbidden.  

This position would have certainly been a difficult sell for those worried about the 

vulgarity, indecency, and lack of respect increasingly on display in popular culture.  It is 

one thing to say in the abstract that censorship of music (as well as art or the written and 

spoken word) violates a precious constitutional right, but it is quite another to tell Tipper 

Gore that she and the rest of the nation’s mothers cannot keep 2 Live Crew away from 

their children.  If the freedom of speech requires this state of affairs, some people will be 

tempted to think that it is not such a good thing after all, and Kennedy’s attempt to 

educate them about the principles of liberal government and the First Amendment will 

fall on deaf ears. 

If Kennedy balked at censoring groups like 2 Live Crew, it would not be because 

he holds the view that “one man’s vulgarity is another man’s lyric.”4  Nor would it be 

because he believes there is no limit to the forms of expression that must be allowed 

                                                                 
3
 See Karl Popper, The Open Society and Its Enemies, Vol 1: The Spell of Plato  (Princeton: 

Princeton University Press, 1966),   for an argument connecting the Republic with 20
th

 Century 

Totalitarianis m. 

4
 Justice Harlan uttered these words  in Cohen v. California, 403 U.S.  15, 25 (1971).  In 1989, 

before Kennedy was on the Court, 2 Live Crew’s album, As Nasty as We Want to Be, was deemed to be 

obscene material by the trial court.  The Eleventh Circu it overturned this holding and the Supreme Court 

refused to hear an appeal.   
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under the First Amendment.  Indeed, Kennedy has recognized that censorship is 

permitted in certain “well-defined categories,” including obscenity, and he has never 

shown the slightest bit of distaste about these “exceptions.”  Thus, he might very well 

have upheld a lower court finding that 2 Live Crew’s music was legitimately determined 

to be obscene.  Kennedy may be the justice who most jealously protects the freedom of 

speech, but he has never overturned an obscenity conviction nor struck an obscenity law.  

 
Barnes v. Glen Theater 

Kennedy has indicated, moreover, by his vote in Barnes v. Glen Theater that 

expression which approaches but falls short of legally defined obscenity may live on the 

edge of the First Amendment’s shield, obtaining but not exactly deserving its protection.  

In this case, where the Court upholds Indiana’s law against public nudity as enforced 

against a local strip club, Chief Justice Rehnquist writes “that nude dancing of the kind 

sought to be performed here is expressive conduct within the outer perimeter of the First 

Amendment, though we view it as only marginally so.”5  The opinion in this case is 

written by Chief Justice Rehnquist, with Kennedy only signing on, but the circumstances 

suggest his substantial agreement with it.  While justices may often refrain from writing 

separately in order to preserve a majority, signing on even when not entirely in 

agreement, this case had no majority opinion.  Kennedy might have written separately or 

joined one of the two concurring opinions if he had any substantial reservations about 

Rehnquist’s reasoning, without changing the outcome of the case or its value as 

precedent. 

                                                                 
5
 Barnes v. Glen Theater Inc, 501 U.S.  560, 566 (1991).  The following in-text  citation refers to 

this case. 
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According to the plurality’s argument, states have the right to ban public nudity, 

effectively outlawing nude dancing, but may not target the erotic message of the dancers.  

Even at the First Amendment’s “outer perimeter” expression is protected, but this kind of 

dancing may be restrained because it only “marginally” involves expression at all.  As 

Souter says in his concurrence, nudity itself is not speech.  Thus, Rehnquist explains, 

“when ‘speech’ and ‘nonspeech’ elements are combined in the same course of conduct, a 

sufficiently important governmental interest in regulating the nonspeech element can 

justify incidental limitations on First Amendment freedoms” (568).6  Because the law 

targets nudity, and allows the exact same kind of dancing provided the dancers wear 

pasties and g-strings, the erotic expression is only incidentally and marginally burdened, 

which means the law need only be an otherwise legitimate exercise of governmental 

power in order to prevail over the will to strip. 

The Court’s location of this form of expression as being barely within the 

protection of the First Amendment contributes nothing to the actual decision.  But it gives 

a clue about why the precious right to free expression should be suddenly cast aside when 

that expression is established as being obscene.  This move is a requirement of the formal 

law, but it cannot be explained or justified on the basis of its own formality.  Only the 

purposes of the First Amendment can do this. 

What principle would cause Rehnquist to afford protected status to the gyrations 

of the nude dancer but not to the “inarticulate grunt” of the flag burner is not altogether 

apparent.7  But for Kennedy, who would protect both though he clearly disapproves of 

                                                                 
6
 Rehnquist is here quoting the Court’s opinion in the earlier case, United States v. O’Brien, 391 

U.S.  367 (1968), which provides the crucial legal standard upon which this case rests. 

7
 See Rehnquist’s Texas v. Johnson dissent. 
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both, the principle is plain.  The liberal bargain requires toleration of expression that is 

undesirable and may even be to a degree harmful, because the alternative is worse.  In 

order to protect the dignity of the individual conscience from state vio lence and ensure 

the open pursuit of truth which is its proper function, the government must not have 

broad discretion to dictate what expression is legitimate and what is not.  As expression 

moves away from rational speech it moves further away from the reason for its 

constitutional protection.  The kind of erotic dancing that chafes under a law requiring 

pasties and g-strings would surely not have inspired the freedom of speech.  It gains 

protection, however, as a necessary result of keeping the state from overstepping its 

bounds. 

Obscenity is the realm in which erotic expression is sufficiently removed from the 

First Amendment’s core purposes, is judged to be a significant harm to society, and is 

clearly distinguished in law from protected expression so that laws banning it present no 

threat to the freedom of speech.  The easy transition that Kennedy makes between 

forcefully championing protected speech and easily enforcing obscenity laws is explained 

by the fact that this distant point was preceded by an expanse of protected space, the 

value of which tends to be more instrumental than intrinsic to the purposes of the First 

Amendment.  That expanse is the setting for a series of cases dealing mainly with 

sexually oriented, perhaps indecent expression, which has nevertheless not been 

determined to be “obscene” in the legal sense.  

 
Alexander v. United States 

Even a case directly involving an obscenity conviction, however, was able to stir 

Kennedy to the defense of free speech.  In Alexander v. United States, he dissents from 
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the Court’s decision to uphold, not the obscenity conviction itself, but one particular 

punishment prescribed by the RICO statute.  In addition to being given six years in prison 

and a $100,000 fine, the assets of Mr.  Alexander’s bookstores were seized and the 

material was destroyed.  These included the four magazines and three videotapes that 

were found to be obscene during his trial in addition to the remaining items from his 

more than a dozen stores.  Kennedy does not object to the fine or the prison sentence, but 

he does believe the destruction of the entire inventory of books and films not found to be 

obscene presents a grave danger to the First Amendment: “This ominous, onerous threat 

undermines free speech and press principles essential to our personal freedom.”8 

Kennedy’s task in this dissent is to sound the alarm about the implications of the 

Court’s decision, implications which are not readily apparent, it seems.  He calls this 

decision “alarming,” a “pervasive danger,” “state censorship,” a “stark new threat to all 

speech,” a “fragrant violation of the right of free speech,” “a deplorable abandonment of 

fundamental First Amendment principles,” and he notably drops the customary “with 

respect” from his “I dissent.”  Seldom can Kennedy be seen to be so exercised by a Court 

decision, and rarely has he championed the freedom of speech with such vigor.  

Once again he reaffirms the centrality of rationality and sanctity of the mind in 

this opinion: “In a society committed to freedom of thought, inquiry, and discussion 

without interference or guidance from the state, public confidence in the institutions 

devoted to the dissemination of written matter and films is essential” (575).  The values 

Kennedy mentions here, however, appear to have little relation to the sexually explicit 

material one would expect to find in these “adult bookstores.”  Indeed, reading through 

                                                                 
8
 Alexander v. United States, 509 U.S.  544, 560 (1993).  The following in-text  citations refer to 

this case. 
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his opinion, it becomes obvious that he objects so strenuously to this decision, not 

because of the immediate consequences of the case, but because of the erosion he 

believes it causes to the freedom of speech as a whole: “The particular nature of Ferris 

Alexander ’s activities ought not to blind the Court to what is at stake here.  Under the 

principle the Court adopts, any bookstore or press enterprise could be forfeited as 

punishment for even a single obscenity conviction” (573). 

To bring it up to the internet age, the picture Kennedy paints here is one where the 

federal government, under RICO, would be able to seize and destroy the entire 

warehouse of books belonging to Amazon.com just because it was able to find and 

purchase one obscene item from its website.  He understands that “speech close to the 

proscribed line” may not be substantially different from legally defined obscenity, but 

nevertheless it is “speech which is entitled to the protections of the First Amendment” 

(565).  That line between protected speech and unprotected obscenity is flexible and may 

be adjusted by local laws as they adapt to changing “community standards.”  But 

wherever that line is drawn, in Kennedy’s view, it must be jealously guarded by the 

courts if free speech and personal freedom is to be preserved.  

 
Denver Area Telecommunications Consortium v. FCC 

Kennedy’s major concern is that the Court maintain consistent standards by which 

current and future legislatures and courts may be guided and through which freedom of 

thought may be preserved.  Thus, in Denver Area Telecommunications Consortium v. 

FCC, he strikes out at Breyer ’s plurality opinion—which upholds a law allowing cable 

providers to discriminate against stations which provide indecent programming—not so 

much because its conclusion contains error, but because he believes “it applies no 
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standard, and by this omission loses sight of First Amendment doctrine.”9  In his 

concurrence for this case, Kennedy rebukes Breyer ’s pragmatic penchant for muddling 

through without the benefit of clear jurisprudential guidelines.  Though advocates of 

“minimalism” may consider this a virtue, Kennedy believes it to rest on a dangerous 

misunderstanding that puts the Court “adrift.”  When faced with a free speech question 

involving new technologies, he admonishes, “we ought to have the discipline to analyze 

the case by reference to existing elaborations of First Amendment principles.  This is the 

essence of the case by case approach” (emphasis added).  

The danger Kennedy sees here does contain an immediate substantive component.  

The analysis Breyer uses seems to identify a new category of unprotected or lesser 

protected speech that looks to be a kind of obscenity-light, which he calls “indecent 

programming.”  While again this result may be welcomed by pragmatists and 

minimalists—or simple advocates of banning the material—Kennedy cannot accept this 

approach to deciding free speech cases.  To be sure, he thinks the attempt to ban indecent 

material is improper, and he explains that “indecency is often inseparable from the ideas 

and viewpoints conveyed,” making the attempt constitutionally untenable (805).  But his 

greater concern involves the Court’s willingness to depart from the fixed approach that 

long governed its free speech cases.  Besides the small number of traditional categories 

recognized as beyond the First Amendment’s protection, Kennedy says, “we have been 

reluctant to mark off new categories of speech for diminished constitutional protection.  

Our hesitancy reflects skepticism about the possibility of courts’ drawing upon principled 

distinctions to use in judging governmental restrictions on speech and ideas” (804). 

                                                                 
9
 Denver Area Educational Teleco mmunicat ions Consortium, Inc.  v. FCC, 518 U.S.  727, 781 

(1996).  The following in-text  citations refer to this case. 
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That Kennedy willingly admits that the programming before them is indecent 

suggests that he agrees with a standard of decency that might compel one to avoid it.  But 

that standard must be freely accepted by private individuals and not enforced by the 

government—except where the marks of obscenity have been plainly established.  

Kennedy makes it abundantly clear that the state is not to be trusted with a free hand to 

enforce a majority’s sense of decency in expression, not because there is no basis to 

distinguish between decency and indecency, but because the danger of government 

tyranny is most acute when it tries to control “speech and ideas.”  Such distinctions must 

be made, but they must be made in the private, not the public sphere. 

The extent and manner to which government may regulate sexually explicit 

material in the medium of emerging technologies becomes a running argument between 

Kennedy and Breyer.  At one point in the Denver concurrence, Kennedy hints that the 

state would have an interest in regulating indecent material when it enters the home 

uninvited and poses a threat to children.  Danger to children is the focus of this final 

string of cases regarding sexually explicit expression. 

 
United States v. Playboy 

In United States v. Playboy Kennedy introduces this round of the conversation by 

making “two essential points” that—while directed only at this case—speak to all cases 

dealing with indecent expression on television or the internet.10  First, as this material is 

“highly offensive” to many adults and it “comes unwanted into homes where children 

might see or hear it against parental wishes or consent, there are legitimate reasons for 

                                                                 
10

 United States v. Playboy Entertainment Group, Inc., 529 U.S.  803, 811 (2000).  The following 

in-text citations refer to this case. 
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regulating it.”  Second, both sides in this case agree that Playboy has full First 

Amendment protection: “As this case has been litigated, it is not alleged to be obscene.”  

If Playboy had been charged and convicted of obscenity, this material might have 

been altogether banned from transmission over cable channels, with the purveyors 

potentially subject to fines and jail time.  But Congress preferred instead to allow this 

programming to be available to adults, choosing to mandate that these programmers 

“fully block” the channels or go off the air during hours when children are most likely to 

be viewing (821).  When Kennedy and the majority strike this regulation down, they do 

so on the basis of the overbreadth principle.  Since the government granted First 

Amendment protection to Playboy from the outset—by not arguing for its obscenity—

their attempts to regulate are subject to strict scrutiny: The “statute . . . must be narrowly 

tailored to promote a compelling governmental interest” (813).  Government may pass 

regulations in order to protect children from exposure to things that will harm them, 

including sexually explicit programming.  But because the First Amendment is fully 

implicated, the burden is on the government to show that (1) the problem of children 

being exposed to this material without the consent of their parents actually exists and (2) 

the proposed remedy is the “least intrusive means available” to accomplish that goal.  The 

Court found that neither of these burdens was met.  

The dissent disagrees, arguing that these burdens were, in fact, met.  Writing for 

the dissenters, Justice Breyer takes an opening shot at Kennedy’s proclivity to engage the 

argument at the level of higher-order principles: “This case involves the application, not 

the elucidation, of First Amendment principles” (835).  Breyer may or may not be 

replying to the barb (essentially accusing him of being rudderless) delivered to him in 

Kennedy’s Denver dissent, but either way the difference between the justices is on full 
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display.  Breyer prefers to keep this a fact-centered, earthbound investigation, needing 

none of Kennedy’s celestial theorizing.  Thus, he seems to naturally emphasize the 

disagreement over the facts.  Yet, not only is the theoretical difference more interesting 

than the factual one, but the divergent views of the facts is surely colored by the different 

theoretical lights each of these justices uses.  Breyer reveals as much at the end of his 

opinion, when he rejects the alternative offered explicitly in Thomas’s concurrence (and 

implicitly in Kennedy’s majority opinion). 

Thomas says that this material seems very likely to be obscene, “under the 

standards applicable in many communities,” in accordance with the Miller test, and “the 

Government has ample authority to prohibit its broadcast entirely” (829).  But since the 

case has not been litigated as such, and the District Court offers no factual findings of 

obscenity, the Court must proceed as if the indecent speech were no different than other 

speech that might come before them.  To proceed otherwise would weaken the barrier 

carefully built to prevent the government from tyrannizing thought and would confuse the 

lower courts who look to the high tribunal for consistent and meaningful standards to 

guide them.  Thomas explains that the Government might have defended the statue as an 

obscenity regulation, but instead of doing so, it “asks us to dilute our stringent First 

Amendment standards to uphold [it] as a proper regulation of protected (rather than 

unprotected) speech” (830).  This threatens to unravel the carefully constructed rules the 

Court has developed for ensuring the freedom of speech.  He adamantly objects to the 

Government asking the Court to take this route, especially when unobjectionable 

alternatives are available to it: “I am unwilling to corrupt the First Amendment to reach 

this result.  The ‘starch’ in our constitutional standards cannot be sacrificed to 

accommodate the enforcement choices of the Government.” 
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Breyer finds this reasoning objectionable because he finds obscenity laws 

themselves to be objectionable.  “Congress has taken seriously the importance of 

maintaining adult access to the sexually explicit channels here at issue.  It has tailored the 

restrictions to minimize the impact on adults while offering parents help in keeping 

unwanted transmissions from their children” (847).  Here Breyer rejects, or he 

misunderstands, the very concept of obscenity in our constitutional law, which rests on 

the idea that some expression lacks serious value and may be intrinsically harmful.  

Obscene expression has thus always been understood to fall beyond the First 

Amendment’s protection, beyond the Court’s concern, and within the discretion of 

government’s regulatory powers.  The Court has drawn a careful test to ensure that the 

state does not abuse obscenity laws and intrude on the freedom of speech and thought, 

but a right to the obscene is not included in that freedom.  If a law satisfies the Court’s 

Miller test, no constitutional problem exists.  

Unlike Breyer, Kennedy and Thomas do not believe that “maintaining adult 

access to sexually explicit material” is an important task of Congress.  Like Breyer, they 

do believe that protecting children from this material is important, but they insist that 

Congress’s action must not compromise the First Amendment’s protective armor.  

Kennedy argues, moreover, that the governmental responsibility in protecting children 

from this material must operate as the second string to parent’s responsibility for doing 

so.  Government may step in only where the problem is reasonably beyond parents’ 

ability to address.  And this, according to Kennedy, “is the point on which this case turns” 

(815). 

Broadcast television cannot be blocked or filtered, so government may regulate or 

ban sexual content in its transmissions.  But with cable television, technology exists that 
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allows individual channels to be filtered out.  The existence of this “targeted blocking 

enables Government to support parental authority without affecting the First Amendment 

interests of the speakers and willing listeners.”  If parents want to protect their children 

from unwanted speech, they cannot enlist government to do what they can do for 

themselves.  Kennedy’s understanding of the First Amendment maximizes the individual 

control over speech and thought at the same time as it maximizes the role of parental 

responsibility over the family.  The Court, in his opinion, must endeavor never to 

undermine either one. 

Breyer ’s willingness to weaken the constitutional standards governing content 

regulations of speech, in this instance, seems directly related to his weak stomach when it 

comes to banning obscenity.  If the one is not a direct result of the other, then they both at 

least participate in the relativistic tendency of Breyer’s pragmatic jurisprudence.  In 

Kennedy’s view, this tendency presents a special danger to law, to liberty, and to 

constitutional government.  An inability to distinguish between speech and obscenity 

indicates an inability to appreciate the purposes of the First Amendment and the 

tremendous importance of upholding its firm principles.  

The danger of relativism, of course, is not unique to Justice Breyer, and as already 

mentioned, it is easily confused with the toleration required by the First Amendment.  

Toleration of speech is necessary, according to Kennedy, precisely because it is the 

medium by which “convictions and beliefs are influenced, expressed, and tested” (817).  

As these convictions and beliefs form, surviving the tests of the marketplace of ideas, 

they point the individual to the kind of life determined to be best—a determination not 

possible, not even sensible, in a relativistic framework.  This formula is not “the 

philosophy that one idea is as good as any other,” or the view that objective judgments 
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about “style, taste, decorum, beauty, and esthetics [sic]” are improper or impossible 

(818).  “Quite the opposite is true.  The Constitution no more enforces a relativistic 

philosophy or moral nihilism than it does any other point of view.”  In fact, nothing 

would be more contrary to the Constitution’s purpose.  “What the Constitution [does say] 

is that these judgments are for the individual to make, not the Government to decree, 

even with the mandate or approval of a majority.”  

The freedom of speech is a broad shield whose purpose is to allow the 

development of ideas and tastes without government interference.  Obscenity, as a 

category, necessarily falls beyond the border of that shield.  Sexually explicit material 

that is hard to distinguish from obscenity, however, may find itself just within the 

perimeter of the First Amendment’s protection.  As this case shows, whether or not 

certain material is shielded or not can depend heavily on the purpose and the effects of 

the specific statute.  As Kennedy quotes from a much earlier case, “the line between 

speech unconditionally guaranteed and speech which may legitimately be regulated, 

suppressed, or punished is finely drawn” (817).11  The edge of free expression is not fixed 

or always clearly defined.  Expressive material at the shield’s edge may cross back and 

forth over that line, sometimes being exposed to regulation as obscenity when at others it 

has been protected as speech.  For Kennedy, that is constitutionally acceptable.  The 

shield’s perimeter can be porous as long as its metal is not compromised.  So long as its 

structure remains sound, the First Amendment’s core purposes will be protected. 
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Ashcroft v. ACLU 

A similar situation arises in the cases dealing with Congress’s attempt to protect 

children from indecent or obscene material on the internet.  In 1998 Congress passed the 

Child Online Protection Act (COPA) after its first attempt—the Communications 

Decency Act—was previously struck down by the Court.  In 2002 Ashcroft v. ACLU 

requires the Court to decide whether or not to uphold a preliminary injunction on COPA 

issued by a district court judge and affirmed by the Third Circuit. 12 After some 

clarification on the standards of review, the case is remanded to the appellate court, 

affirmed again by them, and appealed again to the Supreme Court.  In 2004, the Court 

once again hears the case and, writing for the majority, Kennedy explains why they 

uphold the original preliminary injunction—because COPA “likely violates” the First 

Amendment—and remand for a full trial on the merits of the statute. 13 

The injunction must stand, Kennedy determines, because even though Congress 

has shown consideration of the relevant Court precedents, therefore demanding respectful 

consideration of its judgments, the burden of proof remains with it and has not been met.  

“Content-based prohibitions,” Kennedy intones, “enforced by severe criminal penalties, 

have the constant potential to be a repressive force in the lives and thoughts of a free 

people” (660).  As a content-based restriction that threatens constitutional principles, 

COPA is presumed invalid. 

In evaluating the district court’s rationale for the injunction, Kennedy notes that 

“the closest precedent on the general point is our decision in Playboy Entertainment 

Group” (670).  There as in here “[t]he choice was between a blanket speech restriction 
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 Ashcroft v. ACLU, 535 U.S.  564 (2002). 
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 Ashcroft v. ACLU, 542 U.S.  656 (2004).  The following in -text citations refer to this case. 
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and a more specific technological solution that was available to parents who chose to 

implement it.”  Under severe penalty, COPA requires purveyors of sexually explicit 

material to implement gateway systems that purport to verify the identities of adult users 

of internet pornography, by a credit card number to be entered before gaining access to 

the material.  The district court determined that a less restrictive alternative was available 

to accomplish the same goal.  Just as cable television could be filtered or blocked, so can 

internet access be controlled by parents using blocking and filtering software on the 

family’s computers. 

This “least restrictive means” test is the safeguard courts use to ensure the 

freedom of speech is not trampled on by legislation pursuing legitimate governmental 

interests.  To protect children from harm, even protected speech is subject to regulation.  

But, Kennedy emphasizes, government may intrude no further than is necessary to 

accomplish the specific goal: “The purpose of the test is to ensure that speech is restricted 

no further than necessary to achieve the goal, for it is important to assure that legitimate 

speech is not chilled or punished” (666).  The district court has found that filters are both 

less intrusive and more effective than COPA.  On appeal, the government has failed to 

prove otherwise.  The lesson from Playboy applies equally here.  The First Amendment 

demands that the Court uphold the injunction.  

Kennedy then recalls the imperative of Thomas’s Playboy concurrence: “The 

starch in our constitutional standards cannot be sacrificed to accommodate the 

enforcement choices of the Government” (670).  This explicit reference to the 

government’s alternative of prosecuting under the obscenity statutes makes it unnecessary 

for Thomas to repeat himself in this case, and it eliminates any doubt as to whether any 

daylight existed between the two justices on this matter.  Though Kennedy still opts for 
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the subtler approach, he nevertheless spells it out fairly clearly.  Upholding the injunction, 

he continues, allows for something of a win-win scenario.  It benefits the interests of the 

First Amendment and of the government.  On the one hand, “the potential for 

extraordinary harm and a serious chill upon protected speech” will be avoided.   And on 

the other hand, the government can focus its efforts on prosecutions that do not run the 

danger of being vacated if COPA is ultimately struck down.  As Kennedy elaborates: 

since no prosecutions have been initiated under this COPA, none will be disrupted.  

Meanwhile, “the Government in the interim can enforce obscenity laws already on the 

books” (671). 

While Kennedy’s more forthright treatment of the obscenity option here negates 

the need for Thomas to write a concurrence, it also stirs Stevens and Ginsburg to qualify 

their agreement with his opinion.  Stevens (joined by Ginsburg) responds to this point 

with the following statement: “Crimina l prosecutions are, in my view, an inappropriate 

means to regulate the universe of materials classified as ‘obscene,’ since the “the line 

between communications which ‘offend’ and those which do not is too blurred to identify 

criminal conduct” (675).  This objection perhaps explains why Kennedy was much 

quieter on the subject in the earlier case, needing the acquiescence of these two justices in 

order to obtain the desired precedent.  But having obtained it, he is free to speak more 

openly. 

As Stevens and Ginsburg see it, obscenity regulations are intrinsically 

objectionable for the reasons Stevens lays out.  If COPA is also objectionable for them, it 

is because the statue “only compounds the problem.”  Though Stevens and Ginsburg have 

reliably voted with Kennedy in these type of cases, this concurrence makes it clear that 

they have fundamentally different reasons for doing so and substantially different 
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understandings of the First Amendment.  While they object to both obscenity laws and 

COPA because they cannot see the distinction between protected speech and obscenity, 

Kennedy thinks that the distinction is critical, and he objects to laws like COPA in part 

because they tend to obscure it.  

Though Breyer has consistently been on the opposite side of Stevens and 

Ginsburg (as well as Kennedy) in these cases, his position rests on a similar confusion 

regarding this distinction, as was already evident in his Playboy dissent.  Authoring the 

primary dissent here, with Rehnquist and O’Connor again joining in, this time Breyer 

adds a series of apparent contradictions that seems to make art out of illogic.  He agrees 

that COPA must be subject to strict scrutiny but also says that it regulates obscene 

material, which “does not enjoy First Amendment protection” (678).  He explains that the 

burden of speech is negligible because only borderline or “close-to-obscene material” 

may be affected and only then in a very limited way.  But he also commends COPA as a 

First Amendment boon because it provides a “middle way” that protects children from 

obscenity while “avoid[ing] the need for potentially speech-suppressing [obscenity] 

prosecutions” (691).  For Breyer, COPA is constitutionally kosher, both because it only 

proscribes unprotected obscenity and because it protects adults against obscenity 

prosecutions.  Obscenity, it would seem, is both unprotected and protected at the same 

time. 

This mystery is cleared up when one realizes that while he agrees with Stevens on 

the substance, that the line separating obscenity from protected speech is arbitrary, 

Breyer ’s methodology of constitutional balancing takes him in a different direction from 

the two dissenters.  Breyer believes that “in a world where the obscene and the 

nonobscene do not come tied neatly into separate, easily distinguishable, packages,” 
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governments surely have a compelling interest in protecting children from sexually 

explicit material.  His method allows him to intrude even on speech he considers 

protected if there is a strong governmental interest in doing so.  Both constitutionally and 

as a matter of common sense, Breyer finds COPA’s “middle way” compelling.  On this 

final point, Stevens confesses: “As a parent, grandparent, and great-grandparent, I 

endorse that goal without reservation” (675).  But Stevens and Ginsburg cannot bring 

themselves to balance away the freedom of speech as easily as Breyer.  Their 

understanding of the freedom of speech propels them, as judges, in the opposite direction 

from Breyer.  Nevertheless, that understanding tends toward the same relativism that 

Breyer has consistently displayed in his opposition to Kennedy in these cases.  

Kennedy, by contrast, is neither a free speech balancer nor a relativist.  He has 

said that the concept of judicial balancing “obscures the fact that the process is really one 

of choice.”14 Some areas of law call for delicate choices to be made between competing 

values, sometimes perhaps even between an individual right and the public good.  But the 

First Amendment in Kennedy’s view cannot be treated as a common commodity to be 

measured on a scale against claims of the public interest.  The freedom of speech and 

thought, by his reckoning of the Constitution, is a most precious and unique gem whose 

value cannot be measured in weight against such metals, and which must not be 

permitted to be soiled, compromised, or otherwise devalued.  

This high view of the freedom of speech is what allows, even requires, Kennedy 

to distinguish it from obscenity.  The ability to properly understand the value of speech 

and thought to the individual and to society, necessarily entails the ability to draw the line 

at some point between protected expression and that which is without social value.  The 
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precise location of that line is not as important as the understanding that it must exist 

somewhere and the will to draw that line with care, so that the vast universe of speech is 

not put in danger.  And once that job of line-drawing is done in a reasonably satisfactory 

way—as it was in Miller v. California—the job of the judge is to police that line and to 

maintain the proper distinction between protected speech on one side and unprotected 

obscenity on the other. 

Thus, what Breyer derides as an “all-or-nothing choice” prosecutors must make 

between pursuing an obscenity conviction or leaving it alone Kennedy sees as the normal 

and proper state of affairs in a liberal regime (691).  Kennedy loses no sleep over 

obscenity prosecutions because he believes they in no way threaten the speech and 

thought the First Amendment purposes to protect.  If the government does not have the 

will to prosecute these statutes that is its own failure, and the courts cannot be expected to 

weaken the freedom of speech to allow it a more palatable alternative. 

 

Ashcroft v. Free Speech Coalition 

In Ashcroft v. Free Speech Coalition, Kennedy faces a challenge to the Child 

Pornography Protection Act of 1996 (CPPA), where Congress sought to extend the 

federal ban on child pornography to “sexually explicit images that appear to depict 

minors but were produced without using any real children.”15 This statute, Kennedy tells 

us, cannot rely on the child pornography exception to free expression laid out in New 

York v. Ferber, because it was predicated on the harm caused to the children in the 

depictions.  And it does not even attempt to justify itself according to the obscenity test in 

Miller v. California.  Kennedy does suggest, however, that Congress might be able to 
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combat “virtual child pornography” simply by relying on the obscenity statutes (which he 

references for us: 18 U.S.C.  Sections 1460-67), for “the apparent age of persons engaged 

in sexual conduct is [surely] relevant to whether community standards are offended.  

Pictures of young children engaged in certain acts might be obscene where similar 

depictions of adults . . . would not” (240-41).  But CPPA goes “beyond obscenity,” 

reaching “visual depictions, such as movies, even if they have redeeming social value.” 

So broad are the restrictions and so severe are the penalties that Kennedy believes 

large areas of protected speech will be “chilled” by those self-censoring for fear that the 

statute might reach them.  Among the works of art that Kennedy agrees might fall under 

these restrictions is Shakespeare’s Romeo and Juliet—a work clearly protected by the 

First Amendment’s core purposes.  “The CPPA,” Kennedy says, “prohibits speech despite 

its serious literary, artistic, political, or scientific value.  The statute proscribes an idea—

that of teenagers engaging in sexual activity—that is a fact of modern society and has 

been a theme of art and literature throughout the ages” (246; emphasis added).  Because 

of this “overbreadth,” because it threatens to chill speech belonging to the First 

Amendment’s core protections, CPPA must be struck down.  

Of the justifications the government uses in support of CPPA, Kennedy responds 

most seriously to the argument “that virtual child pornography whets the appetite of 

pedophiles and encourages them to engage in illegal conduct.”  The force of Kennedy’s 

response suggests that he sees in this the heart of CPPA’s scheme: 

The mere tendency of speech to encourage unlawful acts is not a sufficient 
reason for banning it.  The government “cannot constitutionally premise 

legislation on the desirability of controlling a person’s private thoughts.”  First 
Amendment freedoms are in danger when the government seeks to control 

thought or to justify its laws for that impermissible end.  The right to think is the 
beginning of freedom, and speech must be protected from the government because 
speech is the beginning of thought.  (253; emphasis added) 
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CPPA is an attempt to use thought control in order to stem “an act repugnant to 

the moral instincts of [any] decent people” (244).  However tempting that may be—and 

surely nowhere would it be more tempting than here—Kennedy insists that the liberal 

faith must be kept.  Government must be kept out of the arena of thought.  Freedom must 

be preserved.  “To preserve these freedoms,” he adds, “and to protect speech for its own 

sake, the Court’s First Amendment cases draw vital distinctions between words and 

deeds, between ideas and conduct” (253).  This distinction marks an important line for 

this case, between speech that must be tolerated and behavior that will be punished in any 

decent society.  It also marks a crucial line for understanding Kennedy’s jurisprudence as 

a whole.  If a case for Kennedy’s libertarianism can be made anywhere, it is within his 

First Amendment jurisprudence.  Words and ideas belong to the sacred liberty of thought 

and conscience.  “The right to think is the beginning of freedom, and . . . speech is the 

beginning of thought.”   

 
Conclusion 

The wide berth that Kennedy gives to speech freedom owes to his understanding 

that the fundamental principles of liberty and equality speak with one voice in this 

provision of the Constitution.  In his opinions involving political speech, the equality 

principle comes to the fore to champion free speech as necessary for the “integrity of our 

democratic system.”16  In his opinions involving nonpolitical speech, the liberty principle 

steps up to defend free speech as key to preserving the inviolable freedom of 

conscience—for “governments are most dangerous when they try to tell people what to 
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think.”17  The protection of both these areas is propelled by the basic liberal desire to 

maintain civil peace within the body politic and to guarantee the search for truth among 

its citizenry.  These goals are jeopardized when government seeks to restrict speech.  To 

Kennedy, such restrictions “are the essence of . . . tyrannical power.”18  They impede on 

the dignity of the individual by blocking philosophical inquiry, and they disrupt the 

discourse by which citizens seek to find and give effect to the common good, whether by 

translating it into public policy or by persuading their fellow citizens to change their 

behavior.  By calling such actions “tyrannical” Kennedy points to their illegitimacy and 

intrinsic undesirability, but he also warns that such tyranny “menaces government” by 

breeding the hatred and distrust that are ever the seeds of civil war. 

The complete constitutional protection that Kennedy gives every peaceful 

expression of ideas, therefore, is libertarian in its outcome, while it is both individualist-

libertarian and populist-egalitarian in its purpose.  Kennedy’s free speech jurisprudence 

follows the Court’s traditional division between speech and action.  The burden of proof 

shifts depending on which side of this divide a case finds itself.  For Kennedy, however, 

this necessary distinction in the formal law does not become a rigid formalism.  He is 

always mindful that speech is valuable chiefly because it “makes a difference” in people’s 

choices, especially “when acts of lasting significance and profound moral consequence 

are being contemplated.”19  A corollary to this insight is that choice itself partakes of the 

same liberty of conscience that speech does.  Choice therefore bridges the realm of 

thought and the realm of action, allowing the liberty of conscience to lend its protection 
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even to certain forms of behavior.  The liberty rationale of Kennedy’s free speech 

jurisprudence is expansive indeed.  Yet even so, the distinction between thought and 

action remains intact, and the reach of liberty is considerably limited within the latter 

realm.  Kennedy’s understanding of the reach of liberty and its limitations in the realm of 

action, under the Fourteenth Amendment, is the subject of the next chapter.  
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CHAPTER SEVEN 

The Fourteenth Amendment and Freedom of Action 

 
Passed in the aftermath of America’s Civil War, the Fourteenth Amendment 

readjusts the relationship between the federal government and the states and is eventually 

interpreted by the Court as an effective reversal of Barron v. Baltimore’s holding that the 

federal Bill of Rights did not apply against the states.  Without the passage of this 

amendment, the course of American constitutional law would undoubtedly have looked 

much different, as most of the notable decisions since then have rested on it directly or 

through its “incorporation” of most of the personal protections found in the first eight 

amendments.  It has even been argued that this amendment exerts a gravitational force 

that partially alters the meaning of these amendments, even as it bends their power 

against the states.1  Without it the Supreme Court would have no jurisdiction to pass 

review on a Virginia middle school’s decision to invite a rabbi to lead school prayer, a 

Texas law against desecrating the American flag, or a state university’s policy to 

discriminate against student groups because of their beliefs or message.  While the 

Fourteenth Amendment produces these important constitutional effects, its focus and its 

force are directed at a broader freedom that constrains how states may regulate the 

actions of citizens and human beings. 

In the realm of action as well as in the realm of thought, Kennedy believes in the 

joint importance of liberty and equality, Unlike the protections of thought in the First 
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Amendment, however, Kennedy’s view of the interplay between liberty and equality in 

the realm of action is not as tidy or as harmonious.  Rather than overlapping and 

reinforcing each other and pushing for the most part in the same direc tion, liberty and 

equality here appear as separate analytical categories, arising from the discrete provisions 

of the amendment: liberty in the Due Process Clause, equality in the Equal Protection 

Clause.  They also strongly manifest themselves in the tension between claims of 

individual rights and those of majority rule.  Thus, liberty and equality may sometimes be 

at odds for Kennedy in the realm of action, but unlike the libertarians or the egalitarian 

populists, he does not believe that, absent a clear constitutional command to the contrary, 

the claims of one automatically trump those of the other. 

Instead, like the second Justice Harlan before him, Kennedy attempts to strike “a 

reasoned, careful balance” between constitutional principles when they are in tension. 2  

Justices do not simply rely on their own lights to effect this balance, in his conception, 

but must follow the guidance of the Constitution itself, elucidated by the thought of its 

architects, by history, by the Court’s precedents, and, finally, by “reasoned judgment.”  

Harlan reminds those who think the weight must always shift to one side or the other that 

“through the course of this Court’s decisions it has represented the balance which our 

Nation, built upon the postulates of respect for the liberty of the individual, has struck 

between that liberty and the demands of organized society.” 3  Harlan’s advice is spoken 

in the context of applying the Due Process Clause to a case involving “the privacy of the 

home in its most basic sense,” and so it naturally focuses on the meaning of liberty.4  But 
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the lesson it imparts extends beyond the confines of that case or even that clause.  The 

influence of this advice on Kennedy is well acknowledged, though its effect is not fully 

appreciated.  Harlan’s directive is deeply respectful of liberty, but it is not libertarian, 

certainly not as it is understood and applied by Kennedy. 5 

The rhetoric of striking a “balance” would seem to negate claims that Harlan or 

Kennedy supports a monolithic understanding of the Constitution’s core purpose.  It is 

argued, however, that even if it must be balanced by “the interests of organized society,” 

in this scenario liberty is still the Constitution’s core purpose; by this token it merely 

becomes “responsible liberty.”  This ignores the essential question of who decides what 

the public interest is, which is just another form of that bedrock question of politics: 

“Who rules?” 

By allowing to society as a whole that its interests have dignity alongside the 

liberty of individuals, Harlan necessarily cedes that right to the ruling element in the 

political order—“We the People of the United States.”  A single ruler could not have that 

right under the American Constitution, nor could a select few who are distinguished by 

wealth or birth.  Popular sovereignty and democracy exist in America because they are 

thought to constitute the only form of rule compatible with human equality.  The 

principle of equality is the underlying assumption of all claims of societal interest and of 

deference to the political branches.  The Harlan who limits the reach of liberty here is the 

same Harlan who said, “the Constitution is not a panacea for every blot on the public 

welfare, nor should this Court, ordained as a judicial body, be thought of as a general 
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haven for reform movements.”6  To accept this function, whether in the name of liberty 

or equality, the Court would usurp the constitutional rights of the states to legislate and of 

the People to amend the Constitution.  It would, in effect, set itself up as a body of the 

distinguished few who dictate the public interest to the nation, a thing forbidden by the 

democratic character of America and its allegiance to the constitutional principle of 

equality.  The Constitution’s opening phrase, according to Kennedy, is “not a rhetorical 

flourish” (much less a “fiction”).7  It is “an essential declaration of authenticity.” 

Justice Kennedy, like Harlan before him, seeks to achieve the proper balance 

between these principles and between the tensions that arise even within liberty and 

equality themselves.  His approach produces decisions that sometimes deliver a robust 

application of liberty, while at other times they may produce a robust application of 

equality, delighting on different occasions both libertarians and egalitarians.  At times, it 

has also greatly disappointed both these groups.  This approach confounds libertarians 

and egalitarians, as well as your standard liberals and conservatives, who for good reason 

assume Kennedy holds the key vote to the Court’s most important upcoming cases—on 

issues ranging from gay marriage to new, restrictive abortion laws—but who have no 

idea how he is likely to vote in these cases.  Despite two strong attempts at laying out a 

coherent account of Kennedy’s jurisprudence, the prevailing opinion remains that it 

possesses at least as much madness as method.8  An account that affirms but qualifies his 

commitment to liberty, while also affirming and elaborating his commitment to equality 
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will do much to disperse this confusion.  Kennedy’s approach to the freedom of action is 

complex, but it is not incoherent.  

 
Lawrence v. Texas: A “Libertarian Revolution”?  

In Lawrence v. Texas, Kennedy and the Court were asked to decide whether 

Texas’s law banning homosexual sodomy could withstand constitutional scrutiny.  When 

police responded to a weapons disturbance at the home of John Geddes Lawrence were 

arrested and charged with violating the statute.  Even though the Court had already said 

in Bowers v. Hardwick (1986) that the Constitution recognized no “right to homosexua l 

sodomy,” it was asked strike the Texas law.  Because Bowers had considered a law that 

forbade all sodomy and not just homosexual sodomy, the Court was presented with an 

opportunity to strike this law as a violation of equal protection and leave standing the 

Bowers precedent and any laws forbidding sodomy without reference to sexual 

preference.  (Having voted with the majority in Bowers, Justice O’Connor chose this 

approach.) But writing for a bare majority, Kennedy rejected this option, overturned 

Bowers, and struck down the Texas statute as a violation of due process liberty.  

Kennedy’s full-bodied defense of personal freedom through the Due Process 

Clause here is the inspiration for the libertarian interpretation of his jurisprudence.  Its 

first flash appears from the effusive pen of libertarian law professor, Randy Barnett, who 

saw in the Lawrence opinion the germination of the long-dormant seeds of constitutional 

liberty—the beginning of a “libertarian revolution.”  This revolution was, to be sure, 

dependent on how far Kennedy could convince a majority of his fellow justices to go 

down that road.  Nevertheless, following on the similarly argued opinion for Casey v. 

Planned Parenthood, he appeared to have the leverage necessary to do so.  Kennedy had 
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not only pushed the Court to overturn a recent precedent and grant gays the protection of 

the courts to engage in intimate activity without fear of punishment.  Any liberal would 

have done the same.  It was the language used and the constitutional analysis app lied that 

seemed to signal a new libertarian era on the Court.  

Kennedy’s choice to begin with the word “liberty” and end with the word 

“freedom” has received due notice.9  The opinion as a whole is infused with the noble 

sentiment.  Kennedy wastes no time, however, laying out the case’s controlling principle.  

His first paragraph sums it up, confirming for present purposes the ancient dictum that 

the beginning is more than half of the whole.  Here Kennedy reveals his particular 

understanding of constitutional liberty: “Liberty presumes an autonomy of self that 

includes the freedom of thought, belief, expression, and certain intimate conduct.  The 

instant case involves liberty both in its spatial and in its more transcendent dimensions."10 

The rejection of the constitutional claim in Bowers took place under the Court’s 

prevailing right-to-privacy analysis, as it was passed down from Griswold and Roe.  This 

analysis tended to emphasize the liberty claim in a temporal and spatial sense: the 

freedom to do a discrete action at a certain time and place.  Kennedy’s reformulation 

“from privacy to liberty” does more than just link this kind of analysis to the actual 

language of the Constitution.11  It shifts the emphasis to liberty’s transcendent 

dimensions: including the freedom to be, or what colloquially might be phrased, “the 

freedom to be me.”  Under the former analysis, the question generally was: “Is the right 
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to do x action part of the Constitution’s plan?” (Note that this “plan” can be broadly or 

narrowly conceived and can be fixed on the framers’ intent or be thought of as a living 

organism: thus, this tradition has both conservative and liberal, restraintist and activist 

adherents.) Under Kennedy’s alternative, the question becomes: “Is x action included in 

the fundamental meaning of liberty—and if so, how and to what extent?” This change 

does seem to reject the post-New Deal progressive/liberal jurisprudence—originating in 

the famous Footnote Four of the Carolene Products case—that consisted of a dichotomy 

between a strong presumption of constitutionality of laws and trump-card rights rough-

hewn from the granite of state prerogative through the people ’s amendment power.12  But 

Kennedy’s alternative is not the “presumption of liberty” antic ipated by Barnett. 

The muscular liberty that Kennedy finds protected by the Constitution does 

indeed concern itself with the elements of human dignity wrapped up in choices central to 

the development of one’s personhood.13  It may be that this resembles certain religious 

and philosophic teachings, but it must be remembered—as Kennedy never forgets—that 

the rights stated in the text of the Due Process Clause are rights belonging to “persons,” a 

word containing great moral content within itself.  The moral teaching is intrinsic to the 

constitutional protection in Kennedy’s view.  No Dworkinian “fusion” between the 

Constitution and moral theory is necessary.  The “autonomy of self” intrinsic to 

personhood is the essential component of the liberty that Kennedy finds protected by the 

Due Process Clause and as such is the extension of the inviolable freedom of conscience 
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into the realm of action.  That is why Kennedy mentions the freedoms of thought, belief, 

and expression alongside the freedom of “certain intimate conduct” (562). 

The grandiloquent pronouncement of liberty’s protection in this case makes it 

easy to miss the fact that its application here is extremely limited.  Barnett’s 

“presumption of liberty” would include all conduct.  Kennedy does not even include all 

intimate conduct.  He is only willing to say that liberty protects “certain intimate 

conduct.”  So we may conclude that not all intimate conduct will be considered protected 

by due process liberty.  The extent of its ambit can only be determined by future cases as 

they are subjected to the same “reasoned judgment” at play in this case.  While future 

cases cannot and must not be predicted by sitting justices, Kennedy gives us a sense of 

what would not be covered: 

This case does not include minors.  It does not involve persons who might 
be injured or coerced or who are situated in relationships where consent might not 

easily be refused.  It does not include public conduct or prostitution.  It does not 
involve whether the government must give formal recognition to any relationship 
that homosexual persons seek to enter.  The case does involve two adults who, 

with a full and mutual consent from each other, engaged in sexual practices 
common to a homosexual lifestyle.  (578) 

 
Kennedy signals the nation that this ruling goes no further than the instant case.  Laws 

regulating the age of consent, forbidding coercion, public indecency and prostitution, and 

reinforcing monogamous (even heterosexual) marriage are not touched.  

Nor does the logic of this case require a deconstruction of any of these types of 

laws.  Conduct in these settings is analogous to activity in the free exercise or speech 

settings.  Laws forbidding drug use in Employment Division v. Smith are not 

unconstitutional just because a religious sect uses peyote in its rituals.  Purposely causing 

a stampede in a crowded theater is not shielded by a right to shout “fire.”  So also, 

legitimate regulations of sexual activity will withstand the constitutional scrutiny that 
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Kennedy applies in Lawrence.  Kennedy sounds libertarian in this case because he 

considers all the weight here to be on the side of liberty.  If he was merely proceeding 

according to a “presumption of liberty,” he should not have felt constrained to make the 

historical argument that homosexual activity between two consenting adults had not been 

the target of the enactment or the enforcement of sodomy laws, until relatively recently 

when they rested entirely on moral disapproval of homosexuality (568-71).  The state, 

Kennedy shows, can give no justification for the public interest in banning adult 

consensual sodomy akin to one that would attach itself to bans on prostitution or rape (or, 

as we shall see, certain methods of abortion).  

Intimate conduct between fully consenting adults in a private home cannot be 

forbidden by the state for no other reason than moral disapproval.  (The analogy here is 

with the law forbidding animal sacrifice, but not other forms of animal slaughter, in the 

Lukumi Babalu Aye case.) Such conduct is tightly interwoven with the thoughts and 

beliefs of homosexual persons about who they are and what will bring them happiness, 

and it is among the most basic expressions of this self-understanding.  The state’s attempt 

to intervene in this action here seeks to impose the majority’s conviction that homosexual 

activity is immoral and leads to unhappiness against the belief of certain individuals that 

such activity is essential to their personal fulfillment.  

The much wondered at Mystery-of-Life passage from Casey, that Kennedy 

repeats here, begins to make sense when understood as primarily a statement about the 

liberty of conscience and its close relationship to certain forms of activity.  “At the heart 

of liberty is the right to define one’s own concept of existence, of meaning, of the 

universe, and of the mystery of human life.  Beliefs about these matters could not define 

the attributes of personhood were they formed under compulsion from the State” (574).  
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Liberty, according to Kennedy, is not the freedom to do whatever you please.  It is not 

even the freedom to do whatever does not infringe on rights of other persons.  Its “heart” 

is the freedom of the human self, the soul, the mind, the conscience to “define” its own 

“beliefs” or “concepts” about “meaning,” “the universe,” and “the mystery of life.”  

Kennedy does not say that each person has the right to be right about his ideas, or that 

everyone’s beliefs are equally valid.  He has, in fact, repeatedly rejected this relativist 

doctrine.  He merely says that our Constitution forbids the state from compelling, in this 

case, a heterosexual orthodoxy regarding private, consensual activity.  

Lawrence is an easy case for Kennedy and thus is the strongest example among 

his opinions of a robust liberty protection in the realm of action.  It must not, however, be 

misunderstood as portending a general libertarianism.  This case, with its clear liberty 

claim and its weak claim of public interest, represents due process liberty at its height.  

Outside of First Amendment issues, another case where the pull of liberty is so strong for 

Kennedy would be very difficult to find.  The obvious place to look is his abortion 

jurisprudence, in which much of the analysis used here was first developed.  But a close 

study reveals a different dynamic than in the present case, befitting the different kind of 

activity that abortion represents.  

 
Abortion and Kennedy’s Vision of Due Process 

 

There can be little doubt that Kennedy has agonized over his pivotal position on 

the Court when it comes to issue of abortion.14  His reputation for inconstancy is heavily 

weighted by impressions of his positions in this area of law.  In his first years on the 
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Court, he seemed a reliable conservative vote to severely limit if not overturn Roe v. 

Wade.  Then, when the opportunity finally came, he broke with the conservatives and 

voted to reaffirm the central holding of Roe, seeming to put a woman’s right to abort her 

pregnancy on a surer foundation then the original case had done.  Since then, he again 

appeared to gravitate toward the conservative bloc.  Despite this apparent indecision, both 

Colucci and Knowles are confident in the preeminence of liberty for his abortion 

opinions. 

Each of them, however, feels constrained to qualify this preeminence in different 

ways.  Colucci points out Kennedy’s introduction of a governmental interest in protecting 

fetal life, an interest he balances against the liberty interest of women seeking abortions.  

He believes that balance is undermined, however, by Kennedy’s emotional and moralistic 

rhetoric in the partial-birth abortion cases.  That rhetoric evinces a tension, Colucci 

argues, between the justice’s attempt “to define the liberty of all” and the influence upon 

him of Catholic social thought.15  Knowles similarly continues to argue for Kennedy’s 

“modest libertarianism” by arguing that Kennedy’s abortion decisions are steadily 

libertarian, except where they sometimes display a “modest paternalism.”  The mixture of 

these two elements, she argues, is “liberty, responsibly exercised,” proof that while 

Kennedy champions “liberty,” he rejects “license.” 

They both agree with Randy Barnett’s crucial observation that Kennedy reorients 

the language of abortion law from “the right to privacy” passed down from Griswold (but 

which is nowhere in the Constitution’s text) to the “liberty” found in the Fourteenth 

Amendment’s Due Process Clause.  Only Colucci follows through, however, by agreeing 
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that Kennedy aims to replace the “presumption of constitutionality” with a “presumption 

of liberty.”16  Knowles shies away from using this phrase because she doubts Kennedy 

would extend this presumption to the economic sphere, as Barnett had hoped. 17 

Her decision to elide this part of Barnett’s argument gives the impression that she 

expends a lot of energy arguing the semantics of “privacy” and “liberty” without proving 

that one or the other would necessarily make Kennedy any more libertarian.  The point 

drawn from Kennedy’s “Unenumerated Rights” speech—that it is more desirable for 

many reasons to have an actual textual referent when applying a constitutional 

protection—is a sound one.18  As even Stevens has implied, the penumbral emanations 

argument relied upon for the “right to privacy” was an embarrassment that the Court 

needed to solve.  But Knowles cannot say for sure whether the substance of this new 

reliance on “liberty” is any more libertarian than was the old “privacy.”  At one point, she 

is not even clear about whether she thinks it was meant to be.  Her summation of the 

account of this linguistic transition actually implies that it might have been intended to 

limit rather than expand the Court’s penchant for granting novel personal protections.  If 

this is true, it hardly seems right to call that move “libertarian,” even “moderately 

conceived.”  It is surely a far cry from the rock-ribbed libertarianism of Barnett’s 

“presumption of liberty.” 

Colucci, who does not argue for Kennedy’s “libertarianism” per se, nevertheless 

agrees repeatedly with Barnett’s full formulation of the justice’s supposed reversal of the 

Court’s presumption regarding the constitutionality of laws.  He immediately qualifies 
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18
 Knowles, The Tie Goes to Freedom,169-70.  Kennedy, “Unenumerated Rights,” 10.  



 

189 

 

this claim, however, by noting Kennedy’s acceptance of post-New Deal regulations of 

“social” and “economic” activity and, more importantly, by holding up Kennedy’s stated 

understanding that “claim[s] of constitutional liberty must be balanced ‘against the rights 

asserted by the State, of which there are many.’”19  In his chapter on Kennedy’s abortion 

opinions, moreover, Colucci puts a large emphasis on this balancing and never once 

mentions Barnett or the “presumption of liberty”—even though this area of the law is 

supposed to be the bed upon which the justice tailored his libertarian revolution and first 

reversed the presumption of constitutionality.  Colucci convincingly argues that Kennedy 

pursues “‘a reasoned, careful’ constitutional balance concerning abortion,” but he does 

not seem to realize that this balancing necessarily offsets the weight of liberty in favor of 

other constitutional principles—most prominently, the democratic legitimacy that derives 

from the principle of equality.  This balance is wholly incompatible with a “presumption 

of liberty.” 

Barnett’s libertarian theory is simply not amenable to these qualifying efforts.  

When he argues that Kennedy replaces the presumption of constitutionality with a 

“presumption of liberty,” he is arguing for a repudiation of the Warren Court’s allowance 

of increasing regulation of economic activity no less than regulation of other private or 

personal activity.  He is arguing that a particular, egregious distortion of the Constitution, 

effected by the Court at the time of the New Deal, has been begun to be put to right by 

Justice Kennedy.  The import for Barnett of Kennedy’s move “from privacy to liberty” is 

that, instead of removing a narrow set of “fundamental rights” from the vast sea of 

government power, he promises to restore the vast sea of liberty, dotted with just a few 
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islands of government power.  In practice, this would have to mean that a rigorous 

scrutiny would be applied to every law passed by Congress or the states, in order to prove 

that these laws are “necessary and proper.”20  (In opposition to Chief Justice Marshall’s 

opinion in McCulloch, Barnett treats this phrase as if it is a limiting provision rather than 

an empowering provision, acting as if it stands on its own rather than as an extension of 

“the foregoing Powers, and all other Powers vested by this Constitution.”) 21  With the 

burden of proof for every law placed on the government, the vast majority will not pass 

review.  Such libertarianism brooks not of compromise.  

Faced with the body of Kennedy’s opinions regarding personal freedom, Colucci 

and Knowles are nevertheless forced to attempt some such qualification in order to 

maintain their vaulted view of liberty in his jurisprudence.  If the high position of liberty 

is to be maintained, they must admit a substantial limiting principle.  In doing so, they 

rest comfortably in their belief that the crucial importance of Kennedy’s switch from 

privacy to liberty elevates that all- important principle and grants it far more latitude than 

the privacy regime had done, regardless of any limitations it might face.  But this faith is 

unfounded.  For they do not notice the fatal problem with one of Barnett’s key 

assumptions about the move away from a “fundamental rights” analysis, a problem that 

their watered down versions do little to alleviate.  

 Barnett is correct about this move being revolutionary, but it is not the revolution 

he has been waiting for.  When he tracks Kennedy’s move from privacy to liberty, he 

incorrectly assumes that “liberty” will pack the same constitutional punch as the 

“fundamental right to privacy” did.  The only difference he imagines is that it would 
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reach the universe of human activity instead of being limited to a narrow set of rights 

deemed to be fundamental.  (At least, it logically should reach that far for this revolution 

to be a reality rather than an unwarranted hope.)22  The former regime protected these 

rights with strict scrutiny (which is almost never overcome), leaving the remaining 

“liberty interests” to be reviewed with a rational basis test (which almost never fails).   

 Barnett should have realized, however, that in the abandonment of the old 

paradigm, Kennedy also dismantles the automatic trigger of strict scrutiny—and to date, 

this level of review has not been used by Kennedy in a due process case.  He should have 

realized this because he quotes at length the section of Scalia ’s dissent that points out this 

very fact.23  In his “accurate note,” Scalia is shocked to find in Kennedy’s opinion no 

claim of “fundamental right” status for  homosexual sodomy; “nor does it subject the 

Texas law to the standard of review that would be appropriate (strict scrutiny) if 

homosexual sodomy were a ‘fundamental right.’” In place of strict scrutiny, Kennedy 

“proceeds to apply an unheard of form of rational-basis review that will have far-reaching 

implications beyond this case.”  Even though he quotes this passage, Barnett only sees in 

it a vindication of his own libertarian theory: “In other words, with liberty as the baseline, 

the majority places the onus on the government to justify its statutory restriction.” 

 Kennedy’s revolution of due process analysis lops off peaks and raises valleys, 

but it does not simply apply a flattened concept of liberty across the board.  He 

invigorates “liberty interests,” while revoking the trump-card status formerly belonging 
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to court created unenumerated rights.  He discards the “mechanistic yardstick” (one of 

Harlan’s favorite terms of derision for that model) which gave ultimate protection to 

some liberty and virtually no protection to everything else.  That mechanical approach he 

views as an unfortunate development of the Warren Court that was inadequate to the task 

of properly announcing the freedom of persons and unequal to the dignity of a 

constitutional court.  In its place, Kennedy returns not to some supposed libertarian 

golden age on the Court, but to the “reasoned judgment” that Justice Harlan II said had 

always been the mark of the Court’s approach to due process.  “Due process,” Harlan 

said, “has not been reduced to any formula; its content cannot be determined by reference 

to any code.”24  The formulaic approach to due process that Harlan’s protest was 

powerless to prevent is finally halted by Justice Kennedy.  

The evaluation of which areas of liberty are more fundamental and which are less, 

according to Harlan, will depend on the “judgment and restraint” inherent in the judicial 

function as it investigates the “history and purposes” of the constitutional protection of 

due process and of the state’s interest in the challenged regulation.  Abstract or 

categorical standards cannot take the place of prudent judgment.  Because it depends on 

human judgment, not all justices will come to the same conclusion regarding the extent 

and intensity of constitutional liberty.  Harlan himself argued that it gave special 

protection to private marital relations but not extramarital sexual activity such as 

“adultery, homosexuality, fornication, and incest.”25  Kennedy, by contrast, clearly 

includes some of these practices.  
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“The vague contours of the Due Process Clause do not leave judges at large,” 

Harlan nevertheless insists.26  Judges must be bound by limitations inherent to the judicial 

process and may not draw on their personal notions of justice—an obligation directly at 

odds with Dworkin’s “fusion.”  Kennedy confirms this conclusion in his “Enumerated 

Rights” speech, a speech that is permeated with insights from Harlan’s Poe dissent.  Here 

Kennedy echoes Harlan’s admonition that courts must proceed carefully, with “judgment 

and restraint.”  (And he also explicitly rejects Dworkin’s methods.) The judicial process 

helps to ensure a measured, principled elaboration of constitutional liberty by insisting 

that it be built up case by case, over a significant period of time, “from which general 

propositions later evolve.”27  An attempt to define a list of rights, “apart from the factual 

premises of decided cases,” Kennedy says, would be “imprudent.” 

In addition to this principal and obvious source of restraint, Harlan subtly offers a 

source of guidance for due process analysis that Kennedy takes up and makes more 

explicit.  Following Harlan, Kennedy takes Pierce v. Society of Sisters (1925) and Meyer 

v. Nebraska (1935), which respectively struck down laws against sending children to 

parochial schools and banning the teaching of the German language, as the quintessential 

examples of due process liberty.  This is so even though, both he and Harlan note, that if 

decided today these cases would be better handled by the First rather than the Fourteenth 

Amendment, because the former contains the more direct protection of “speech, 

expression, and conscience.”28  And yet, they remain important due process guides for 

precisely the same reason: They are some of the purest examples of the kind of liberty 
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upon which the government may not intrude under almost any circumstance.  Harlan goes 

on to explain why he thinks due process liberty should cover private marital decisions 

like whether or not to use contraception: “The secular state is not an examiner of 

consciences: it must operate in the realm of behavior, of overt actions.” 29 

This particular restriction, Harlan judges, is more akin to an unacceptable 

regulation of conscience than a legitimate regulation of behavior.  Though Harlan would 

have disagreed with the particular application, this is the precise arc of Kennedy’s 

analysis striking down the Texas law against homosexual sodomy.  Though their 

judgment may differ as regards the instant case, Kennedy follows Harlan’s general 

distinction between behavior, which can be regulated, and conscience, which must be left 

alone, and his instruction that this distinction must not be understood in an overly 

formalistic way.  Behavior that is targeted because of mere disapproval amounts to a 

targeting of belief and an infringement on conscience.  Because this line is not always so 

clear and the liberty of the individual will be in tension with the public’s right to regulate 

behavior, due process adjudication must remain a case-sensitive enterprise, depending on 

prudent judgment to effect a “reasoned, careful balance.” 

 Kennedy struggles with the abortion cases, because unlike the activity in easy 

cases like Pierce and Meyer, or even Lawrence, “abortion is a unique act, fraught with 

consequences for others.”30  Because he gained a reputation for upholding the liberty of 

women to choose whether or not to abort their pregnancies, commentators were stunned 

both by Kennedy’s vote and his voice in the partial-birth abortion cases.  Once again, 

some suggested that he just got up on the wrong (or perhaps the right) side of the bed that 
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particular morning.  Some saw the influence of his religious beliefs.  Others just thought 

he was confused.  Knowles indicates that Kennedy might be tilting too much toward 

paternalism in these cases, even for a merely modest libertarian. 31  Meanwhile, Colucci 

only worries that Kennedy’s emotional and moralistic rhetoric may derail “his project to 

articulate a reasoned, careful balance to the abortion issue.”32 

Contrary to common impressions, his opinions in these cases are of a piece with 

his other abortion opinions, and his jurisprudence in this area forms a coherent whole that 

reflects a deep tension between clashing principles.  Liberty indeed counsels in favor of 

minimal interference by the state in this matter.  The specific character of the abortion 

act, however, loads considerable weight on the public interest side of scale.  This 

understanding is evident from Kennedy’s early years on the Court, so much so that it was 

not clear which way the balance would tip, perhaps not even to Kennedy himself.  

 
In the Beginning: Webster and Roe 

Kennedy’s nomination to the Court, like that of all Republican nominees of the 

Reagan and Bush years, was invested with a great hope by many people that it would be 

an important step toward the reversal and repudiation of Roe v. Wade.  And like 

O’Connor before him and Souter after him, Kennedy has bitterly disappointed these 

hopes.  Unlike these two, however, Kennedy began with a trajectory that appeared to give 

the conservative bloc the extra vote they needed.  In his first three cases, Kennedy votes 

with the conservatives, once in dissent and twice in the majority.  Each of the positions 
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which he joined or announced in these cases showed clear signs of chipping away at the 

Roe precedent and seemed to evince a design for its eventual disposal. 

When Webster v. Reproductive Health Services reached the Court during 

Kennedy’s first full term, his participation was not made public through any written 

opinions.33  All that most could see was that he joined every part of Rehnquist’s opinion 

for the Court, even the section from which Justice O’Connor withdrew her support.  At 

issue was a Missouri law which stated in its preamble that “the life of each human being 

begins at conception” and that “unborn children have protectable interests in life, health, 

and well-being.”  It forbade public employees and facilities from being used to perform 

abortions, except when necessary to save the mother’s life.  Public funding for 

encouraging or counseling women to have abortions was likewise forbidden.  And it 

required all doctors in the state to perform viability tests on fetuses in the twentieth week 

of pregnancy and beyond. 

A 5-4 majority upheld each of the statute’s provisions and three of the majority’s 

members—including Justice Kennedy—believed their actions “modif[ied] and 

narrow[ed] Roe,” though they said the present case “affords us no occasion to revisit [its] 

holding” (521).  Justice Scalia believed the ruling effectively overruled Roe and, in his 

concurrence, took the plurality to task for not saying so.  This position is ironically shared 

by Justices Blackmun, Brennan, and Marshall in dissent.  Advocates of abortion rights 

suspected, and enemies of it hoped, that the language from which O’Connor withdrew 

her support indicated that the Court was now just one vote away from overturning Roe 

and repudiating the Court’s protection of unenumerated rights.  Behind the scenes, it has 
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since been revealed, Kennedy was exerting a moderating force on the plurality’s 

statements and was already influencing a change in the constitutional analysis that would 

eventually come to prevail in abortion law and due process jurisprudence generally. 34  

“Indeed,” Knowles observes in retrospect, the Chief Justice’s opinion reads “almost as 

though it was written by Kennedy.”  

The majority declared, first, that the preamble was not an actual legal restriction 

on abortion and therefore could not be in violation of Roe.  The Constitution, it said, 

cannot be read to forbid a legislative statement that contains a “value judgment” but no 

legal restriction.  Next, it held that just because the government might not be able to 

forbid certain activity does not mean that it has the duty to pay for that activity: “Nothing 

in the Constitution requires States to enter or remain in the business of performing 

abortions” (510).  Nor, by the same token, must it pay for the encouragement or 

counseling of women in furtherance of abortion.  And, finally, the Court determined that 

the fetal-viability test requirement, beginning at the twentieth week, does not 

unconstitutionally burden a woman’s liberty.  Rehnquist’s rationale for this part of the 

holding, however, is where O’Connor and Scalia break from the opinion, taking away its 

majority. 
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If it would overstate the case to say that Kennedy’s influence is seen at every 

stage of the Court’s opinion, one can at least say that every part contains elements 

familiar to his jurisprudence.  That Kennedy would find no constitutional problem with 

the government engaging in value judgments, even highly contentious ones, so long as 

they did not amount to coercion, should come as no surprise to anyone familiar with his 

First Amendment opinions.  His position generally holds that even if liberal government 

requires the tolerance of something that is unsavory or even unconscionable to many of 

its citizens, it does not require them, or their mouthpiece in government, to like it or to 

pretend such things are simply okay.  Kennedy himself has been known to channel this 

disapproval even while enforcing the constitutional prohibitions against enforcing that 

disapproval—as one can see from the tone he uses to describe the flag burner he protects 

in Texas v. Johnson. 

The position that government need not pay for something just because it may not 

forbid it is commonplace, but Rehnquist’s glib argument glides over the reason that this 

particular prohibition of government funds is challenged under Roe.  Liberal 

egalitarianism had long been a strong element in the argument for abortion rights and the 

right to privacy.  The cases upon which these rights were built were unusually vague and 

had offered competing explanations about whether the source of these rights was a 

penumbra of emanations from the Bill of Rights, liberty in the Due Process Clause, the 

Equal Protection Clause, or some combination of these.  Many of the most wholehearted 

champions of abortion rights prefer the equality rationale, if only because it seems to 

promise the most far-reaching protection.  If the reason that abortion could not be 

prohibited was that it treated women unequally to men, then the targeted public 

defunding of the abortion procedure—and even the encouragement or counseling of 



 

199 

 

women to have an abortion—is a plausible breach of that same equality ideal.  We begin 

to see the significance of the transition from privacy to liberty already implicit in the 

majority’s dismissal of these claims.  Rehnquist’s account here fits neatly into Kennedy’s 

position on due process, but the junior justice’s voice is not clearly heard until the 

discussion of fetal viability tests.  

Here the plurality believes it necessary to trim Roe’s reach.  For that decision 

granted validity to legislation designed to promote “the state’s interest in potential human 

life” only during the third trimester of pregnancy, while the Missouri statute seeks to 

pursue that interest during the second trimester (515).  Justice Blackmun’s papers, made 

available to the public five years after his death, reveal that at conference Kennedy 

vocalized a belief that stare decisis alone counseled against overturning Roe entirely but 

that he also expressed a willingness to “cut back” on this precedent.  Rehnquist’s opinion 

explains that stare decisis does not prevent the latter action because Roe’s trimester 

framework was a pure construction of the Court which has proven “unsound in principle 

and unworkable in practice" (518).  Justice Scalia’s response in his opinion concurring in 

the judgment but “strongly dissent[ing] with the manner” compla ined that, finding “the 

mansion of constitutionalized abortion law, constructed overnight in Roe v. Wade,” the 

plurality insists on taking it apart “doorjam by doorjam” (537). 

In truth, that appears to be exactly what Kennedy would say.  As both Rehnquist 

and White had been willing to overturn Roe, we can be reasonably confident in 

Kennedy’s critical influence here.  Even if he thinks the house of Roe was ill-conceived 

and built on a faulty foundation, people quickly moved into the structure and had been 

living there for some time.  And even if he agreed with Scalia that the case was simply 

“wrong” and imprudently snapped to together “overnight,” a similarly sudden demolition 
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would only compound that imprudence, promising harm to the inhabitants and severe 

damage to the reputation of the Court as an independent, non-political interpreter of the 

laws.  Avoiding these dangers is a major purpose of stare decisis and why it is considered 

“a cornerstone of our legal system” (518). 

Exactly which is the “responsible course” of action and which would best protect 

the reputation of the Court is, of course, the major disagreement between Scalia and 

Kennedy.  Scalia believes that abortion is fundamentally a “political issue” and that 

holding on to Roe “continuously distorts the public perception of the role of this Court” 

(535).  In Roe, the Court usurped “sovereignty over a field where it has little proper 

business, . . . which therefore quite properly, but to the great damage of the Court, makes 

it the object of the sort of organized public pressure that political institutions in a 

democracy ought to receive” (532).   By this response, Scalia shows his colors as an 

advocate of the principle of equality manifested as popular sovereignty and exercised 

through democratically controlled positive law.  The only things that rightfully 

supersedes the majoritarian will, in this view, are specific prohibitions on that will 

proclaimed by the supermajoritarian Constitution.  Scalia is therefore partial to the 

fundamental rights paradigm that Griswold and Roe were predicated on, even though he 

disagrees with their application of it.  We have already seen this partiality embedded in 

his dissent from Kennedy’s opinion in Lawrence.  As Colucci notes, Scalia actually 

praises Griswold in that dissent because it “expressly disclaimed any reliance on the 

doctrine of substantive due process.”35 
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Blackmun’s papers show that, in the Court’s conference over Webster, Kennedy 

agrees that Roe “continues to do damage to the Court and judicial review and the 

conception of judge’s proper position and role.”36  In opposition to Scalia’s primary 

commitment to popular sovereignty and democracy, however, both Knowles and Colucci 

see in Kennedy a primary commitment to liberty.  Blackmun, indeed, tells how Kennedy 

would uphold the essence of Roe using the substantive due process argument that Scalia 

abhors, not fundamental rights or equal protection.37 This anecdote does seem to support 

the notion that Kennedy favors the liberty interpretation, but it cannot be the whole story 

and is perhaps not even the half of it.  After all, Kennedy concludes that this change will 

“return this debate to the democratic process” (the exact thing that Scalia wants!) which 

will, in turn, “protect the rights of young women” (emphasis added).  Taken on its own 

this account confuses more than it clarifies.  If Kennedy simply looked to the democratic 

process to protect unenumerated rights, he would be no different than Scalia.  But he 

clearly gives it an important role in that process.  Doubtless a more complete explanation 

is needed. 

The plurality opinion confirms that the proper application of Roe’s protections 

was as a “liberty interest protected by the Due Process Clause,” though they felt it 

unnecessary in this case to fixate on such abstractions and only mention it because Just ice 

Blackmun goads them into it (520).  They are more concerned with favorably 

distinguishing the opinion in Griswold, “which unlike Roe, did not purport to adopt a 

whole framework, complete with detailed rules and distinctions, to govern the cases in 

which the asserted liberty interest would apply.”  Roe, by comparison, erected a code of 
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rules that dictated how a state could regulate at every stage of pregnancy.  “That 

framework,” Rehnquist continues, “sought to deal with areas of medical practice 

traditionally subject to state regulation, and it sought to balance once and for all by 

reference only to the calendar the claims of the State to protect the fetus as a form of 

human life against the claims of a woman to decide for herself whether or not to abort a 

fetus she was carrying” (emphasis added).  

Here we see the germ of Kennedy’s due process revolution entering the Court 

record at his urging for the first time.  One of the fascinating things about this revolution 

is that Kennedy takes the three key facets seen here from the text of Roe itself, though he 

must modify them to fit what he believes is a more proper understanding of the 

Constitution.  First is the use of substantive due process liberty, which unlike Roe the 

plurality clearly distinguishes from the “fundamental right to privacy,” giving the term, 

“liberty interests,” more bite than it had under the “fundamental rights” paradigm.  

Second is the idea that states also have interests that must be given proper weight in the 

balance with individual rights—though the precise “balance” struck by Roe is here 

rejected.  And third, being specific to the issue of abortion, is Roe’s governmental 

“interest in potential life” which the plurality broadly construes here as a right “to protect 

the fetus as a form of human life.” 

The central and most distinctive facet of this revolution is Kennedy’s balancing 

approach.  Roe’s balancing act, of course, maximized the weight assigned to the woman’s 

right “to decide” and minimized the weight assigned to the state’s right “to protect.”  

Kennedy seems to think this solution was all out of measure and was, in fact, unbalanced.  

Blackmun clearly feels the pinch of the plurality’s rejection of his framework, and he 
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objects to opening “the most politically divisive domestic legal issue of our time” once 

again to the realm of politics (559).  Rehnquist’s response is forceful and direct: 

But the goal of constitutional adjudication is surely not to remove 
inexorably "politically divisive" issues from the ambit of the legislative process, 
whereby the people through their elected representatives deal with matters of 

concern to them.  The goal of constitutional adjudication is to hold true the 
balance between that which the Constitution puts beyond the reach of the 

democratic process and that which it does not.  We think we have done that today.  
(521) 
 

This defense of constitutional balancing clearly connects the pull of “state interests” with 

the prerogatives of “the democratic process” under our Constitution, and it unmistakably 

channels the voice of Justice Kennedy.  

Rehnquist finishes this section by taking pointed issue with Justice Blackmun’s 

deep distrust of the democratic process with regard to abortion: “Blackmun’s suggestion 

that legislative bodies, in a Nation where more than half of our population is women, will 

treat our decision today as an invitation to enact abortion regulations reminiscent of the 

dark ages . . . does scant justice to those who serve in such bodies and the people who 

elect them” (internal citations omitted)(emphasis added).  This final point almost reads as 

a paean to John Hart Ely’s argument that rights under our Constitution are to a large 

extent left to the protection of the democratic process, at least when they concern 

segments of society who successfully mix with, or even make up, a majority of voting 

citizens.  It also provides the missing pieces to the confusing report of Kennedy’s 

conference statements, while making clear that these sentiments originate with him.  

When he says that he would “return this debate to the democratic process,” believing that 

it “would protect the rights of young women,” Kennedy is plainly expressing something 

similar to Ely’s argument. 
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Just as plain, however, is that he sees a greater role for the courts in enforcing the 

commands of liberty than Ely did (and more, to be sure, than Rehnquist himself actually 

does).  The job of the Court in these circumstances, Kennedy believes, is to apply the 

proper balance between the duty of the courts to enforce proper claims of liberty against 

the majority and their duty to defer to the prerogatives of the democratic process—what 

Kennedy has called elsewhere “the d ictates of judicial restraint.”  Like Harlan, he 

believes that there is no substitute in this endeavor for “reasoned judgment.”  Thus, 

Kennedy rejects the extremes of Scalia’s stingy reading of “fundamental rights,” on one 

end, and libertarianism’s largesse, on the other. 

One might yet be persuaded that in case of a “tie,” Kennedy will go with freedom.  

In the realm of free speech, where Kennedy actually used this turn of phrase, that is 

undoubtedly true.  However that may translate to the rest of his jurisprudence, it would 

require a tie to actually exist.  If there is such a tie in the abortion cases, Kennedy has 

made it clear that he does not think it a natural one.  By the time Kennedy is asked to 

decide the question, the individual liberty claim had been given a handicap: “On pure 

stare decisis” he lets Roe stand.38  A direct discussion of stare decisis is not attempted 

here and does not emerge until addressed by the Casey plurality.  It is not entirely clear, 

however, that the house of Roe is the same place at the end of Webster that it was at the 

beginning.  For while Roe was not torn down, substantial renovations on the structure 

have begun. 

These renovations purport to leave in place the essence while altering the 

application, that is, the specific framework Roe erected.  But the safety of abortion-on-
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demand seems to have rested in that framework more than in the essence.  Absent the 

supporting framework, Roe’s “essence” seems to allow the plurality to demote the 

perceived right to abortion from a “fundamental right to privacy” to a “liberty interest” 

with bite; to increase the weight of the state interest; and to construe the “interest in 

potential life” as the much stronger interest in protecting fetal life itself.  For good reason, 

it seems, both the dissenters and Scalia thought the plurality was fundamentally 

undermining Roe without saying so.   

 
Hodgson v. Minnesota and Ohio v. Akron Center 

One year later, the Court’s next two abortion cases came down on the same day, 

both containing opinions from Kennedy—one for the dissent and one for the majority—

with Justice O’Connor occupying the swing position.  Both cases involved abortions on 

unemancipated, pregnant minors and a claim of state interest in encouraging parental 

involvement in this decision.  Hodgson v. Minnesota required the notification of both 

parents, forty-eight hours prior to the procedure, while Ohio v. Akron Center required the 

notification of only one parent and allowed for a judicial bypass under certain conditions.  

O’Connor decided that Minnesota’s two-parent requirement amounted to “an undue 

burden” (her preferred standard of review) on a minor woman’s right to obtain an 

abortion but that Ohio’s one-parent requirement did not.  The Minnesota law contained a 

provision allowing for a judicial bypass, similar to the Ohio law, that would be triggered 

only if the statute was found unconstitutional without it.  Once triggered, O’Connor 

determined that the law no longer amounted to an undue burden.  Thus, a two-parent 

notification requirement with judicial bypass was upheld in Minnesota, and a one-parent 

notification requirement with a judicial bypass was upheld in Ohio.  Kennedy, Rehnquist, 
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White, and Scalia would have upheld both laws in their original form, while Blackmun, 

Brennan, Marshall, and Stevens voted to strike both laws, even with the judicial bypass.  

Kennedy’s opinion in Hodgson is, therefore, a partial concurrence and a partial 

dissent, throwing in with O’Connor to uphold the law with the judicial bypass but 

arguing that the law is constitutionally acceptable even without it.  Because he finds the 

balance in favor of the state interest in this case, just as Webster did, Kennedy emphasizes 

and explains that interest here, using many of the same arguments and concept ions seen 

in Rehnquist’s opinion for that previous case.  Thus Kennedy begins with a quotation 

from Justice Stewart, explaining the rational basis for the state ’s interest: 

There can be little doubt that the State furthers a constitutionally 

permissible end by encouraging an unmarried pregnant minor to seek the help and 
advice of her parents in making the very important decision whether or not to bear 
a child.  That is a grave decision, and a girl of tender years, under emotional 

stress, may be ill-equipped to make it without mature advice and emotional 
support.39 

 
He is dismayed that the Court rejects Minnesota’s “means of furthering the interest 

described with such specificity in Bellotti II” (481).  And he maintains that the holding in 

this case “is incompatible with our constitutional tradition and any acceptable notion of 

judicial review of legislative enactments.” 

This last comment invites reflection on Kennedy’s understanding of the correct 

basis of these kinds of liberty claims and just how he would go about evaluating the 

constitutionality of abortion laws.  In his approach, we can already see his rejection of 

strict scrutiny in favor of an unconventional form of rational-basis review.  He plainly 
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signals his acceptance of the presumption of constitutionality, though we cannot yet know 

how broadly he understands that presumption.  We know that he is willing to defer to 

state interests here, but we find that the interest he goes on to describe is intimately 

connected to his understanding of liberty, rather than being at odds with it.  

Kennedy identifies two interests behind the Minnesota law: “The first is the 

State’s interest in the welfare of pregnant minors.  The second is the State’s interest in 

acknowledging and promoting the role of parents in the care and upbringing of their 

children” (482).  In rejecting the notification requirement, the Court rejects the second 

interest, “at least as to whichever parent a minor chooses not to notify.”  Defending this 

interest, Kennedy appeals to custom and common-law regarding the family—an 

institution that long predates the Constitution.  Its rights are therefore part of the 

background of liberty presumed before, during, and after its construction and are 

therefore implicit in its protections.  If custom and common law have been modified 

somewhat on this ground (for instance, both mothers and fathers are now presumed to 

have rights at one time given only to fathers) its central meaning has endured.  

In support of this, Kennedy appeals to some of the very ground-breaking 

substantive due process cases that provide the basis of the Court’s protection of personal 

liberty.40  Even where the Court has identified limitations to the parental right, upholding 

compulsory school and child labor laws, it has still recognized the general primacy of the 

family over the state when it comes to the rights and responsibilities of raising children.  

While Kennedy says little about the liberty interest of the child seeking an abortion, he 

does say “that parents have a liberty interest, protected by the Constitution, in having a 
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reasonable opportunity to develop close relations with their children” and that “[a] State 

pursues a legitimate end under the Constitution when it attempts to foster and preserve 

the parent-child relation by giving all parents the opportunity to participate in the care 

and nurture of their children” (484).  He goes on to approvingly quote a previous case 

that called this liberty interest of parents “fundamental.”  Not only do parents have a 

fundamental liberty interest “in the care, custody, and management of their child,” states 

have a strong interest in fostering and encouraging that connection (485). 

In relying on these seminal cases, Kennedy reminds us that the purpose of limited 

government was not originally conceived as promoting autonomous individualism, but as 

insulating the private sphere from public control.  This sphere was not thought to be a 

flat, amorphous realm of individual self-creation and self-subsistence, but a richly 

textured landscape where individuals belong to various groups—groups that are neither 

created nor controlled by the state.  That is not to say that the protection of individual 

autonomy from the state is not included in this protection.  It is indeed both a logically 

necessary component of this “liberty” and the indispensable means of protecting it.  But it 

is not the end of liberty. 

Kennedy explicitly expounds this classically liberal view in his Gauer Lecture 

entitled, “The Constitution and the Spirit of Freedom,” and given the same year as his 

opinions for these two cases.  The private sphere he depicts is expansive: “It is the whole 

range of human activity that comprises our national life, including all the creative social 

and cultural endeavors that flourish outside of the governmenta l sector.”41  The 

Constitution’s protection of liberty, however, is not simply the right “to be left alone, 
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isolated.”42  The “spirit of freedom” is not merely to be free from restraint; it is the 

freedom for the greater flourishing of human happiness—which cannot and must not be 

dictated by the state, but neither can it be pursued in isolation.  While individual freedom 

is necessary, that freedom is meant to be used to pursue the activities by which our 

civilization may be measured, in concert with fellow citizens.  The freedom to associate 

in groups is ultimately of higher dignity than the mere immunity from government dictat 

that supplies its material.  And it is also of greater efficiency in resisting tyrannical 

ambitions.43  Kennedy gives muscular freedom to churches and other associations 

through the First Amendment, but he says that the family (not the individual) is “the 

primary unit of the private realm,” deserving of the highest respect and deference. 44 

The Court’s role in protecting liberty is generally confined to enforcing the 

negative prohibitions against government control of individual behavior.  But in order for 

the Court to strike the proper balance between these liberties and legitimate state 

interests, according to Kennedy, it must understand the broader, positive understanding of 

liberty that he discusses in the Gauer Lecture and follows in these cases.  The actual 

promotion of this broader liberty largely falls outside of the Court’s mission.  More often 

than not, that job belongs to the political branches, a point which Kennedy dr ives home 

with the help of Justice Holmes: “We should not forget,” Kennedy says, “that 

‘legislatures are ultimate guardians of the liberties and welfare of the people in quite as 

great a degree as the courts’” (491).  In a democracy, the “appropriate forum” for the 

resolution of these “sensitive issues” is the legislature, not the courts.  When the rights of 
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the family are being violated by the government, the Court’s job is to protect them against 

the offending laws, but when the rights of the family are being promoted by legislation, 

the Court’s job is simply to defer to and—when misconstrued ideas about liberty threaten 

to interfere—to defend the role of the political branches. 

Implicit in this deferential view of the prerogatives of the legislature, is that 

liberty claims like this trigger rational basis review, not strict scrutiny.  “All must 

acknowledge,” Kennedy assures, “that it was reasonable for the legislature to conclude 

that, in most cases, notice to both parents will work to the minor ’s benefit.”  There can be 

no doubt that the Court must protect individuals against arbitrary laws.  As the Court 

itself must often do, the legislature also will seek to balance “competing interests,” in this 

case, that of the minor and her parents.  As long as the balance struck by the legislature is 

“within the bounds of reason” and not an “arbitrary fiat,” the decision regarding 

“measures that are needed for the protection of its people” belongs to the state (496). 

Kennedy believes the Court fails in properly restraining itself here and thwarts the 

legislature’s attempt to perform its proper function.  This overstepping of its bounds is 

troubling to Kennedy not only because it undermines our democratic institutions but 

because it also undermines “a tradition of a parental role in the care and upbringing of 

children that is as old as civilization itself” (501).  Kennedy admits that the law in front of 

them deals with difficult matters and that its attempt to address them may very well be 

imperfect.  “But,” he concludes, “the Court errs in serious degree when it commands its 

own solution to the cruel consequences of individual misconduct, parental failure, and 

social ills.  The legislative authority is entitled to attempt to meet these wrongs by taking 

reasonable measures to recognize and promote the primacy of the family tie, a concept 
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which this Court now seems intent on declaring a constitutional irrelevance” (emphasis 

added). 

Kennedy’s majority opinion for Akron is, by contrast, very minimalist, resting on 

precedent and filled with technicalities that rarely dominate his writing.  “We reverse,” he 

says in the opening paragraph, “for we determine that the statute accords with our 

precedents on parental notice and consent in the abortion context and does not violate the 

Fourteenth Amendment.”  He relies on those precedents without exactly affirming them 

and pointedly refuses to engage in a discussion of the Constitution itself.  His deliberate 

vagueness gives no indication that he sees this as a close case, and it results in little 

insight into what government actions he thinks would cross the Fourteenth Amendment’s 

line.  Kennedy cuts from the final version all mention of a woman’s liberty interest that 

appeared in his earlier drafts.  Only by flying so low to the ground does he seem to able 

to advance his understanding of the law in this case, while keeping O’Connor on board.  

She does refuse to sign the final section, a single paragraph where Kennedy finally soars 

to the level of principle, though even here she chooses not to oppose it with her own 

words. 

The need to keep O’Connor from jumping ship must have been apparent to 

Kennedy ever since Webster, and while there was no hope of doing so in Hodgson, he is 

largely successful here.  Though she does not sign the final section, her decision not to 

write separately or throw her weight behind some portion of the dissent leaves it stand ing 

as Court’s unrivaled opinion, albeit without the technical authority of a majority.  The 

opening line of the final section surely helped to keep O’Connor from actively opposing 

it: “The Ohio statute, in sum, does not impose an undue, or otherwise unconstitutional, 
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burden on a minor seeking an abortion.”45 This language surely must have rankled 

O’Connor for it undercuts confidence in the accuracy and usefulness of her undue burden 

test.  But because Kennedy does mention only her test by name, it seems that O’Connor 

could hardly object without seeming to niggle. 

Kennedy makes no show of what he might consider “undue,” however, and 

follows up in the next sentence by using what he clearly thinks is the more relevant 

consideration in this case: “We believe, in addition, that the legislature acted in a rational 

manner in enacting [the law].”  As in Hodgson, Kennedy posits rational basis as the 

proper level of review; he holds that the democratic process is entitled to a large measure 

of deference in deciding the proper balance between competing interests; and he insists 

that the family tie is paramount.  These points reiterate the understanding of due process 

law Kennedy had laid out previously, but they do not map the full reach of his words 

here.  Standing at this critical juncture of the Court’s abortion jurisprudence, Kennedy is 

Janus-faced.  His words at once capture what he has said before and anticipate the 

arguments he will make in future cases.  

“A free and enlightened society,” he opens, “may decide that each of its members 

should attain a clearer, more tolerant understanding of the profound philosophic choices 

confronted by a woman who is considering whether to seek an abortion” (520).  These 

first few words sum up the justice’s vision of constitutional government.  Individuals 

must be free, in particular their minds must be free, to examine their own lives and to 

pursue truth and happiness without coercion from the state.  In pursuit of these goods, 

citizens attain the enlightenment necessary not merely to run their own lives but to act in 
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“society” with one another, both in the private sphere and through the operation of 

democratic government.  Though society cannot and must not use the state to mold 

minds, it may use it to encourage the kind of philosophic examination of important life 

choices that ultimately takes place in the private sphere and which is necessary for the 

development of enlightened citizens and human beings.  To think that this kind of 

legislation is a matter of mere constitutional indifference to Kennedy would mistake him.  

Constitutional government is dependent on this kind of activity, he believes.  

Legislatures, therefore, fulfill one of the their most sacred duties when they enact this 

kind of legislation, and Kennedy fulfills one of his most sacred duties when he defends 

this prerogative and explains its importance to an attentive nation.  

The decision to abort or to carry on with a pregnancy, Kennedy recognizes, is one 

of the most serious decisions a woman can make in our society.  While the choice itself is 

“philosophic,” it is far from abstract, and it is not merely personal.  It contains concrete 

consequences for “her own destiny and personal dignity, and the origins of the other 

human life that lie within the embryo.”  Because these consequences extend beyond 

herself, the state has an interest in promoting a full understanding of these consequences 

in the woman who must make the decision.  Therefore, it “is entitled to assume that, for 

most of its people, the beginnings of that understanding will be within the family, 

society’s most intimate association.”  When the decision to abort a pregnancy is 

undertaken by a minor, the state has a special interest in ensuring that decision is 

undertaken with proper guidance: “It is both rational and fair for the State to conclude 

that, in most instances, the family will strive to give a lonely or even terrified minor 

advice that is both compassionate and mature.  The statute in issue here is a rational way 

to further those ends.” 
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This case does not call for Kennedy to limn the contours of a woman’s liberty 

interest, though he does recognize its existence and its implications for her “destiny” and 

“dignity.”  Neither does it call for him to draw out the state interest in promoting fetal 

life, though he also alludes to that here.  This case, according to Kennedy, primarily 

implicates the rights of the family and the state’s interest in promoting them.  While much 

has been made of the attention Kennedy pays to the notion of individual dignity and its 

relation to liberty, sufficient interest has not been shown to his lofty view of the family, 

its rights and its dignity: “It would deny all dignity to the family to say that the State 

cannot take this reasonable step in regulating its health professions to ensure that, in most 

cases, a young woman will receive guidance and understanding from a parent.”  The 

interest of government in promoting the dignity of the family is all Kennedy establishes 

in this case.  He calls attention to elements of personal liberty and dignity, of prenatal life, 

and the state’s interest in regulating health professions.  These will all need to be taken 

into greater account in future abortion cases.  The discussion of these elements here 

already show, however, a view of liberty at odds with any standard form of libertarianism 

and which provide the basis for accusations of “paternalism.” 

Liberty, according to Kennedy, has real pull for the interests of individual women 

making profound life choices, but it does not require leaving a scared, pregnant young 

woman alone to make such grave decisions on her own.  The precise weight and meaning 

he will give that liberty in the various practical circumstances of the abortion decision 

remains to be seen.  He seems to purposely avoid, for now, the subject of fetal life and its 

pull.  Though he joined Rehnquist’s robust interpretation of the state’s interest in 

potential life as an interest in protecting the life of the fetus, he seems at first glance to 

shrink from that position here, referring only to the “origins” of human life, an even less 
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assertive word perhaps than Roe’s “potential” life.  It must be noticed, however, that 

Kennedy refers here only to the “embryo,” the s tage of pregnancy prior to its 

development into a fetus.  This is appropriate because the majority of abortions are 

believed to take place during this period.  But this choice of words also allows Kennedy 

to avoid going on the record about the state’s interest in protecting fetal life and does not 

foreclose the possibility that he would grant it such weight as to allow the state to place 

substantial restrictions on the abortion act itself, effectively overruling Roe.  Thus 

Kennedy hesitates at the edge of a momentous decision, giving himself time to further 

ponder the difficult questions he sees surrounding this area of law.  

 

Casey v. Planned Parenthood 

Ten minutes before the announcement of the decision in Casey v. Planned 

Parenthood, Kennedy told a reporter from the California Lawyer, who was conducting an 

interview with the justice, that he wanted to be alone.  “I need to brood,” he said.  Shortly 

before this dismissal, Kennedy turned a wistful gaze upon the competing protestors in the 

plaza below and murmured: “Sometimes you don’t know if you’re Caesar about to cross 

the Rubicon or if you’re Captain Queeg cutting your own tow line.’”46  Jeffrey Rosen’s 

seminal account of Kennedy’s agony interprets its present instance as the clash between 

his personal conservatism and his jurisprudential libertarianism.  His personal opposition 

to abortion makes the decision difficult, it seems, but his jurisprudential commitment to 

liberty wins out.  The opinion that the Court handed down that day, penned in good part 

by Kennedy, lends a certain amount of credence to this view.  “Liberty” is the very first 

and the very last word, and its spirit permeates the whole.  That Kennedy is responsible 
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for its prominent appearance here is now well known.  For this reason, Barnett sees this 

case as the prelude to Kennedy’s “libertarian revolution,” and Colucci and Knowles view 

it as a pillar of the justice’s focused defense of the liberty principle.  

Based on his previous votes and opinions, many thought Kennedy was poised to 

join the four more conservative justices in overturning Roe, but he now seemed engaged 

in a dramatic about- face.  The “central holding” of Roe was to be affirmed, not 

overturned.  But this affirmation is largely abstract, and the opinion (which is “epic” in 

both length and tone47) is difficult to understand.  Rosen goes so far as to say that 

“Kennedy’s vision of liberty is at times so abstract that its limits are difficult for anyone 

but Justice Kennedy himself to discern.”48  While Justice Blackmun, the author of Roe v. 

Wade, praises Casey’s plurality as “an act of personal courage and constitutional 

principle,” his separate opinion reveals his discomfort with the plurality’s rationale and 

plainly rejects most of its holding.  The announcement of the Court’s verdict put Kathryn 

Kolbert (the ACLU lawyer who argued the case for Planned Parenthood) in foul mood.  

“This was no victory,” she growled at one supporter who attempted to congratulate her. 49  

Liberal Harvard law professor, Laurence Tribe, soon declared that Casey, “far from 

leaving reproductive freedom intact, deeply eroded the protection women enjoyed from 

1973 until the recent past,” despite its “eloquent and moving” rhetoric. 50  Writing for the 

four conservatives in dissent, Chief Justice Rehnquist says the plurality only “retains the 
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outer shell of Roe v. Wade, but beats a wholesale retreat from the substance of that case” 

(944).  And even Colucci and Knowles recognize a tension in the opinion that qualifies its 

“effusive embrace” of liberty.51 

The case’s actual controversy involved a constitutional facial challenge brought 

by Planned Parenthood and joined by other advocates of abortion rights to five provisions 

of the Pennsylvania Abortion Control Act.  Under the standard of Roe and its follow-up 

cases, each of the provisions would have failed constitutional scrutiny.  Instead of striking 

them all, however, the Court upheld four—a twenty-four hour waiting period, an 

“informed consent” rule that required doctors to provide women undergoing an abortion 

information about health risks and potential complications, a parental consent 

requirement for minors seeking an abortion, and a system of reporting that abortion 

providers now had to follow.  The one provision struck down by the Court required that 

married women notify their spouses prior to undergoing the abortion.  The plurality held 

that only this provision constituted an “undue burden” on a woman’s right to “the 

abortion decision” prior to fetal viability.  

The plurality affirms what it calls Roe’s “central holding,” but it rejects that case’s 

rigid trimester framework, which spells out how and when the state may regulate 

abortion, replacing it with the less rigid viability standard (872).  It also rejects the strict 

scrutiny test for evaluating whether an abortion regulation will be allowed, replacing it 

with the less rigid (and less clear) “undue burden” test.  It implements and argues for a 

greater recognition of the state’s legitimate interest in the protection of fetal life 

throughout the pregnancy, and allows restrictions on the procedure after fetal viability.  
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And the measure the court uses is “reasoned judgment,” which replaces the mechanistic 

strict scrutiny/rational basis dichotomy triggered by a determination respectively of 

“fundamental right” or “mere liberty interest.” 

 

Kennedy’s Task 

This case is Kennedy’s first major push in implementing Justice Harlan’s due 

process analysis in place of the post-New Deal fundamental rights analysis assumed by 

most of his colleagues.  But he had begun to move the Court in this direction already 

through his influence on Rehnquist’s opinion in Webster, which used a beefed up version 

of the rational basis test that balanced liberty with the legitimate government interests.  In 

Hodgson, his dissent offered the same test in lieu of the various alternatives, and in Akron 

he equivocated (saying that the law did not cross the undue burden test or any other 

constitutional test) then applied his version of the rational basis test.  As the plurality 

hammered out its opinion for Casey, O’Connor ’s undue burden test was superimposed on 

the Harlanesque due process analysis that Kennedy had been developing in the abortion 

cases.  Central to this analysis was its balancing approach and the “bite” it now gave to 

rational basis review.  In his compromise with O’Connor, Kennedy agrees to give this 

bite the name “undue burden.”  O’Connor prevails in this choice of words and in much of 

its particular application, but Kennedy steers the larger stream of jurisprudence within 

which the standard is subsumed. 

In Casey’s conference, Kennedy voted with the conservatives, just as he had in 

the previous three abortion cases, upholding all five of the Pennsylvania statute’s 

provisions.  His vote gave the conservatives the majority and Rehnquist assigned the 

opinion to himself, which he intended would overrule what he thought was Roe’s central 
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tenet: that abortion was a fundamental right.  Much is made of Kennedy’s “dramatic 

switch” (from upholding all five to upholding only four of the provisions), taking the 

majority away from Rehnquist and the conservatives.  But as Rosen reports, Kennedy had 

never “fully committed himself to Rehnquist’s reasoning.”52 

Considering Rehnquist’s intentions and Kennedy’s long effort to reform the basis 

of due process law, Rosen’s statement considerably understates the situation.  After a 

period of acquiescence in Kennedy’s jurisprudential project which began with Webster, 

where the Chief Justice even served as its mouthpiece, Rehnquist withdraws his support 

for Kennedy’s analysis and retreats to the old form of rational basis review.  In his 

dissent,  which was originally meant to be the majority opinion, Rehnquist returns to the 

line of cases which granted robust constitutional protection to a select group of rights and 

deferred to the determinations of the political branches when other liberty interests are 

concerned.  According to Rehnquist’s current position, the Court in Roe simply erred by 

assigning to abortion the status of “fundamental right.”  Otherwise, he treats its analysis 

as basically sound. 

Kennedy could not go along with Rehnquist’s reasoning here without abandoning 

his plan to reform the Court’s due process jurisprudence.  The Chief Justice’s reversal 

binds together the Court’s four most conservative members, but it costs him the majority 

because it alienates Kennedy.  With the four conservatives unified against Kennedy’s 

position, he seems to have had no other choice than to write on his own (something 

Rosen says he considered up til “the final days”) and likely see his project whither on the 

vine for lack of support among his fellow justices, or to save it by joining and writing 
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with Justices O’Connor and Souter—both of whom also shared an affinity for Justice 

Harlan. 

Had Rehnquist been content to continue to take Roe apart “doorjam by doorjam” 

and advance Kennedy’s vision of due process, it seems likely that he and Kennedy, with 

assistance from Justice White (and perhaps even Thomas53), could have continued to 

move the Court’s abortion cases and its due process jurisprudence in the direction they 

began in Webster—trimming Roe without overturning it outright and replacing the post-

New Deal fundamental rights analysis with Harlan’s balancing and reasoned judgment.  

The prospect of a majority for significant cuts against Roe may have even led Scalia to 

keep his peace, despite serious methodological disagreement.  But Rehnquist decided that 

the time had come for the entire structure to come down, forcing Kennedy to find an 

alternate path to effect his project.  

 
Stare Decisis 

As mentioned in the discussion of Webster, Blackman’s notes indicate that 

Kennedy’s unwillingness to scrap Roe hinged on his belief that stare decisis counseled 

against it.  Because the Court managed to avoid deciding the issue of Roe’s validity, this 

argument did not surface in any of the opinions for Webster or subsequent cases, until 

Casey.  The centrality of stare decisis for the decision to confirm the “essential holding” 

of Roe is apparent in the plurality opinion, and Rehnquist’s dissent opens by taking aim at 

the joint opinion’s “newly minted variation” on that principle.  The Chief Justice cannot 

abide the appeal to stare decisis here because he believes that whatever the joint opinion 

succeeds in doing, it has not upheld Roe v. Wade. 
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According to Rehnquist, “Roe decided that abortion regulations were to be 

subjected to ‘strict scrutiny’ and could be justified only in the light of ‘compelling state 

interests.’ The joint opinion rejects that view” (954).  Likewise it rejects the framework 

constructed to guide the courts in implementing that view.  If stare decisis means to 

“abide by, or adhere to, decided cases,” as defined in Black’s Law Dictionary, then it 

plays no part in the plurality’s actual decision.  Thus, the discussion of this principle, 

“appears to be almost entirely dicta,” says Rehnquist.  He continues: “Whatever the 

‘central holding’ of Roe that is left after the joint opinion finishes dissecting it is surely 

not the result of that principle.  While purporting to adhere to precedent, the joint opinion 

instead revises it.  Roe continues to exist, but only in the way a storefront movie set 

exists: a mere facade to give the illusion of reality.” 

After explaining what he believes to be the correct understanding of stare decisis 

and why he believes it cannot save Roe, Rehnquist reaches the heart of the disagreement 

between the plurality’s and dissent’s respective takes on this principle and its application 

to this case.  Because “conventional stare decisis” cannot support the plurality’s position, 

he writes, it advances a novel theory supposed to be “necessary to protect the ‘legitimacy’ 

of this Court” (957-8).  Rehnquist understands this concern to rest on a  belief that Roe 

cannot be overturned because of the politically charged nature of the abortion issue and 

that the Court must not be seen as taking sides or surrendering to political pressure.  His 

natural response is to point out that taking sides is exactly what the Court did in Roe and 

continues to do insofar as it upholds a right to abortion.  The problem from the standpoint 

of the Court’s legitimacy, he argues, cannot be solved by adhering to an incorrect 

precedent that intrudes on the rightful ability of the people and the states to judge this 
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matter for themselves through the political process.  The legitimacy of the Court suffered 

because of the Roe decision and it will continue to suffer as long as it is in place.  

But Rehnquist misunderstands the plurality’s legitimacy argument.  Back in the 

Webster conference, Kennedy agreed that Roe hurt, and continues to hurt, the legitimacy 

of the Court.  The question for him is how best to neutralize that damage.  His solution, 

according to the Blackmun papers, was not to overrule Roe but to cut it back.  The Casey 

opinion is replete with suggestions that at least one of the writers (and possibly all three 

of them to some extent) believes Roe was wrongly decided in 1973.  “A decision to 

overrule Roe’s essential holding under the existing circumstances,” they nevertheless 

agree, “would address error, if error there was, at the cost of both profound and 

unnecessary damage to the Court’s legitimacy, and the Nation’s commitment to the rule 

of law” (869; emphasis added).  Even if Roe is simply wrong, the plurality believes the 

whole body of circumstances relating the abortion issue to the Court counsels against 

overturning the decision. 

The authors admits that the Court can and may, on occasion, correct itself without 

being too unsettling to the nation, but two circumstances exist in which such action 

cannot be justified.  The first is when it is faced with the prospect of frequent overruling: 

“The legitimacy of the Court would fade with the frequency of its vacillations.”  The 

second is when “the Court’s interpretation of the Constitution calls the contending sides 

of a national controversy to end their national division by accepting a common mandate 

rooted in the Constitution.”  Contrary to Rehnquist and the dissenters, these 

considerations amount to more than saying a controversial ruling must be upheld because 

overturning it would be controversial.  Rather, the plurality insists that if a “watershed 

decision” is to be overturned by the Court, it must done in a way that promises a 
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permanent legal resolution, and to do that it must be based on some principle beyond a 

mere shift in opinion within the Court that grants a new (and potentially temporary) 

majority to the other side of the dispute.  Otherwise, the changing winds of politics may 

again move the Court back to the original opinion, wreaking havoc on the legitimacy of a 

judiciary whose decisions are supposed to be based on something more principled and 

lasting than the ebb and flow of partisan politics.  

The danger of the Court simply going back and forth on this issue is at heart of 

the plurality’s stare decisis concern.  Mutability always undermines respect for the law, 

but mutability in the Court’s interpretation of the Constitution will destroy the authority 

of that institution by giving the appearance that “it is little different from the political 

branches of government” (864).  Because the Court cannot replenish its legitimacy with 

“a new mandate from the voters,” as the political branches can, its diminished authority 

would be long lasting and difficult to reverse.  And this situation would present a crisis 

not only to the Court but to the entire nation: “If the Court’s legitimacy should be 

undermined, then, so would the country be in its very ability to see itself through its 

constitutional ideals.  The Court’s concern with legitimacy is not for the sake of the Court 

but for the sake of the Nation to which it is responsible” (868). 

The plurality concludes its discussion of stare decisis by stating that the damage 

done to the rule of law by overruling Roe would be “both profound and unnecessary” 

(869; emphasis added).  It believes it would be unnecessary because a course correction 

is possible without repudiating the “central holding” of the case and jeopardizing the 

Court’s legitimacy.  While Rehnquist and the dissenters think the plurality is being 

disingenuous in its application of stare decisis when it in fact demolishes considerable 
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portions of Roe’s structure, the writers of the joint opinion believe, in this special 

circumstance, they can have their cake and eat it too. 

Kennedy, in particular, accomplishes here what he set out to do as early as 

Webster.  A key passage from the Casey plurality explains that Roe’s central holding 

cannot be overturned because nothing has happened in the intervening period to 

undermine either the underlying facts or the jurisprudential principles upon which the 

case was based.  In contrast to this central holding, however, the Webster plurality held 

that Roe’s trimester framework had been proven “unsound in principle and unworkable in 

practice.”54  As the only member of both pluralities, Kennedy can be seen using his  

influence to steer the Court in this steady direction, an image that is confirmed by 

Blackmun’s account of the freshman justice’s comments during the Webster conference.  

He trims back a damaging precedent as much as is possible without doing further damage 

to the Court’s legitimacy in the process. 

 Moreover, Kennedy ensures that the due process baby is not thrown out with the 

bathwater of Roe’s inadequate trimester system.  Unlike that structure, which had no 

foundation in the Constitution’s text and was contrary to “the notion of a Constitution 

cast in general terms,” Kennedy believes the Court’s doctrine of due process liberty is a 

fundamental expression of the Constitution’s spirit with unmistakable roots in the text of 

the Fourteenth Amendment.  Under Kennedy’s care, the due process baby not only 

remains intact but emerges cleaner and healthier than ever.  And it proves a firmer basis 

for the Court’s analysis in future cases dealing with the personal freedoms guaranteed by 

the Due Process Clause. 
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Conscience and Consequence  

 Kennedy’s articulation of liberty in Casey is the same one that he later uses in 

Lawrence to strike down sodomy prohibitions in several of the states and sweep away the 

Bowers precedent.  The centrality of conscience for Kennedy’s understanding of liberty is 

at least as prominent here as it will be in Lawrence: “At the heart of liberty is the right to 

define one’s own concept of existence, of meaning, of the universe, and of the mystery of 

human life.  Beliefs about these matters could not define the attributes of personhood 

were they formed under the compulsion of the State.”55  Kennedy appeals here to the 

distinction between thought and action that is a mainstay of the Court’s First Amendment 

jurisprudence and has helped to clarify both religious and expressive categories of 

freedom.  His unconventional use of this distinction in interpreting the Due Process 

Clause leads to much confusion, however, and this statement is often mistaken for 

metaphysical fluff included for rhetorical effect.  But this statement is not mere rhetoric.  

It is key to understanding the justice’s conception of due process liberty.  

 If the approach in this case is unconventional, it is not novel.  Kennedy traces the 

ground for his position through the standard privacy cases but focuses on Justice Harlan’s 

dissent for Poe v. Ullman when explaining his understanding of “the full scope of liberty 

guaranteed by the Due Process Clause” and his underlying method for determining when 
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that liberty has been violated (848).56  Because he rejects the “right to privacy” 

jurisprudence steering the Court in Griswold, Eisenstadt, and Roe, Kennedy touches these 

cases only to show the extent of the Court’s particular application of the liberty principle, 

but he skips over them when discussing the contours of the principle itself.  Instead of the 

mechanistic trigger of strict scrutiny applied by these cases, Kennedy applies the 

“reasoned judgment” that Harlan insists is the only way to properly balance “liberty and 

the demands of organized society” (850).57 

 When Kennedy turns from this discussion of method to the nature of liberty and 

its implications for the abortion decision, he no longer explicitly relies on Harlan’s Poe 

dissent.  Yet the ensuing discussion continues to channel critical concepts from that 

opinion.  Though Kennedy does not cite it, Poe nevertheless provides the basis for his use 

of the distinction between thought and action in due process cases.  “The secular state,” 

Harlan instructs, “is not an examiner of consciences: it must operate in the realm of 

behavior, of overt actions.”58  Pushing the point even further, Harlan evokes Justice 

Brandeis’s claim that the framers of the Constitution “recognized the significance of 

man’s spiritual nature, of his feelings and of his intellect. . . .  They sought to protect 

Americans in their beliefs, their thoughts, their emotions and their sensations.”59  These 

aims make up the basic substance of the “personal dignity and autonomy” that Kennedy 

says “are central to the liberty protected by the Fourteenth Amendment” (851). 
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 The privacy cases of the 1960s and ‘70s extend the Court’s protection of this 

liberty to a cluster of acts involving “the decision whether to bear or beget a child,” a 

move that begins with the protection of married couples in their choices regarding the use 

of contraception and ends in Roe’s recognition of a woman’s right to choose to terminate 

her pregnancy.  Kennedy affirms the basic thrust of this extension by calling attention to 

the deep connections such decisions have to the liberty of conscience: “The underlying 

constitutional issue is whether the State can resolve these philosophic questions in such a 

definitive way that a woman lacks all choice in the matter” (850; emphasis added). 

 As the bridge between the world of thought and action, choice is born in the world 

of thought, and choices about “the moral and spiritual implications of terminating a 

pregnancy” are the product of profound “philosophic questions.”  As such, Kennedy feels 

the pull of the strong protection of liberty that he believes the Constitution guarantees the 

realm of conscience.  But this aspect of a woman’s choice is only one half of the equation 

and is only the beginning of the constitutional analysis: “though the abortion decision 

may originate within the zone of conscience and belief, it is more than a philosophic 

exercise” (852).   

 The other side of the equation is the effect these decisions have on the world 

beyond the individual and her conscience.  When thought gives way to action, one can no 

longer expect to be immune from censure or sanction by the community.  While liberal 

government places ideas beyond the control of the state, its express purpose has always 

been to regulate behavior that harms other individuals or the community as a whole. 60  In 

addition to certain specified limitations, Kennedy believes that this power must no t be 
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used arbitrarily and that the Court has a role in enforcing this limitation.  He has no 

problem voiding what he sees as arbitrary limits on individual liberty, as is apparent in 

the case of sodomy laws, but laws regulating abortion are significantly d ifferent.  

“Abortion is a unique act,” he explains.  

It is an act fraught with consequences for others: for the woman who must 

live with the implications of her decision; for the persons who perform and assist 
the procedure; for the spouse, family, and society which must confront the 
knowledge that these procedures exist, procedures some deem nothing short of an 

act of violence against innocent human life; and, depending on one’s beliefs, for 
the life or potential life that is aborted.  (852; emphasis added) 

 
To Kennedy, these consequences distinguish the regulation of abortion from 

arbitrary intrusions by the state on the liberty of families and individuals (like prohibition 

of birth control pills or bans on consensual sodomy).  Abortion regulations are, thus, a 

legitimate exercise of the state’s police power, but only up to a point.  “Though abortion 

is conduct,” he writes, “it does not follow that the State is entitled to prohibit it in all 

instances” (emphasis added).  The ultimate decision whether or not to carry a pregnancy 

to term must not be stripped from the mother.  Her conscience must be allowed to 

perform a meaningful role.  Consistent with this requirement, Kennedy insists, is the 

state’s broad competence to respond to the consequences of abortion, consequences 

which themselves are broadly conceived.  

 How far beyond the regulations of the present case the Court will allow the states 

to go is not said, of course, but Kennedy’s description of abortion’s consequences gives 

general guidance as to what concerns may be legitimately addressed by the government.  

The state, through proper legislation, may show its concern not only with protecting the 

fetus, but with the harmful social and psychological effects that abortion has on society at 

large, on the medical personnel involved, on the families of women who have abortions, 
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and on the women themselves.  These paternalistic “demands of organized society” do 

not follow from the individualism of libertarian theory and cannot be reached by a 

conception of law built on its foundation.  They flow, rather, from the democratic 

principle that the citizens possess a politically authoritative vision of the common good 

which must be the ultimate guide of public policy and can bring the power of the state to 

bear against actions that are contrary to it.  

 By elaborating the bases both of the right of the woman to choose abortion and of 

the power of the state regulate it, Kennedy attempts to give full voice to the liberty and 

equality principles of the Constitution.  Because of the profound implications in this case 

for each of these principles, it requires the careful balancing that the younger Harlan 

believed was characteristic of the Court’s due process jurisprudence as whole.  The joint 

authors all agree and plainly acknowledge that striking a balance is the goal of their 

opinion.  One may doubt, however, whether Justices O’Connor and Souter truly share 

Kennedy’s lofty vision of the principles on each side of the scale.  Their reputations for 

preferring to fly closer to the ground, combined with the more modest tone of their 

respective portions of the opinion, seem to suggest that their understanding of the balance 

struck here is less connected than Kennedy’s to notions of high constitutional principle.61 

 Kennedy must have hoped that by signing their names to the opinion as full co-

authors O’Connor and Souter were committing themselves to his articulation of 

conscience and consequence as the keys to measuring the weight on each side of the due 

process scale.  Joining O’Connor and Souter in Casey was a risky option for Kennedy.  

His framing of the case could usher in a new era of due process jurisprudence based on 
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premises he believed more faithful to the Constitution and to the Court’s best traditions, 

or it could be shrugged off by his comrades as gratuitous dicta at the nearest opportunity.  

In the first scenario Kennedy is Caesar crossing the Rubicon.  In the second he is the vain 

and incompetent Captain Queeg cutting his own towline.   

 For eight years after Casey the national controversy over abortion stayed out of 

the Supreme Court.  The only major substantive due process cases to come during that 

time involved claims that a generalized “right to die” ought to be recognized, a claim that 

Court resoundingly rejects.  In the majority opinion for one case, Washington v. 

Glucksberg, Chief Justice Rehnquist made use of Kennedy’s analysis of conscience and 

consequence in order to uphold a ban on physician-assisted suicide.62  Souter ’s and 

O’Connor’s concurring opinions for this case may have led Kennedy to wonder whether 

they would remain true to Casey, but nothing they wrote would have warned him for 

what happened the next time the Court confronted the abortion issue.   

  

Hill v. Colorado and Stenberg v. Carhart 

 Handed down on the same summer day in 2000, Hill v. Colorado and Stenberg v. 

Carhart deal with state laws that fall squarely on opposite sides of the line Kennedy 

draws between the individual’s liberty of conscience and the people’s right to regulate 

activity “fraught with consequences for others.”63  As Kennedy sees it, Justices O’Connor 

and Souter not only decline to use the analysis they adopted in Casey; they get it exactly 

backwards, allowing the state to violate the consciences of its citizens in the first case 

while forbidding them from exercising a legitimate political power in the second case.  
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Perhaps he had been Captain Queeg (rather than Caesar) after all.  But instead of the self-

doubt he voiced before the Casey announcement (itself a sign that he was neither Queeg 

nor Caesar) he appears uncharacteristically angry here.  Denouncing these decisions for 

their unfaithfulness to the Constitution and to well established legal principles, Kennedy 

takes the unusual step of omitting the customary “respectfully” from the closing, “I 

dissent,” and the very rare step of reading his Hill dissent from the bench (792).64 

 These dissents brim with indignation at the role played by O’Connor and Souter 

in what he sees as two grave injuries to the Constitution, a betrayal of the principled 

balance he thought the troika had struck in Casey, and the blatant disregard for the pact 

they made in that case.  Prior to Casey, Kennedy had voted consistently to chip away at 

Roe.  He agreed to form the centrist alliance that took Casey’s majority away from 

Rehnquist with the understanding that great weight would be given to the state’s authority 

to regulate the abortion procedure, an understanding he thought sealed by the fact that 

they all signed their names as equal authors of opinion.  Now that he had crossed the 

Rubicon and gone on record affirming Roe, it seemed his partners had turned their backs 

on the part of the agreement that did not suit them.  “Kennedy felt had.”65 

 Because these two cases divide so neatly along the line he draws between 

conscience and consequence, Kennedy addresses these interests separately, for the most 

part, rather than together as he did in Casey.  As a free speech case, Kennedy’s Hill 

dissent is unrestrained in its support for individual liberty and finds little that can offset 

                                                                 
64

 Kennedy had only twice before read a dissent from the bench, and he had not done so since .  Jill 

Duffy and Elizabeth Lambert, “Dissent from the Bench: A Compilation of Oral Dissents from Supreme 

Court Justices,” Law Library Journal 102, no.  1 (2010-11), http://www.aallnet.org/main-

menu/Publications/llj/LLJ-Archives/Vol-102/pub_llj_v102n01/2010-01.pdf (accessed April 2, 2012).  

65
 Jan Crawford Greenburg, Supreme Conflict: The Inside Story of the Struggle for Control of the 

United States Supreme Court (New York: Penguin Group, 2007), 178.  



 

232 

 

this most critical right of citizens and human beings.  In Stenberg, on the other hand, 

Kennedy alludes to liberty only to distinguish this case from one like Casey where liberty 

is implicated in a significant way.  To Kennedy, the majority is wrong to treat it as a 

liberty case at all. 

 The law the Court upholds in Hill creates a zone stretching “one hundred feet 

from the entrance door to any health care facility,” in which it becomes a criminal offense 

to approach another person with an oral or written message that amounts to “protest, 

education, or counseling.”  Because this case is primarily about the freedom of speech, 

most of Kennedy’s remarks focus on the First Amendment, emphasizing the themes of 

civil peace and the quest for truth.  “For the first time,” Kennedy writes, “the Court 

approves a law which bars a private citizen from passing a message, in a peaceful manner 

and on a profound moral issue, to a fellow citizen on a public sidewalk” (765).  But while 

this decision threatens to undermine “the proud tradition of free and open discourse” in 

our society, it also “strikes at the heart of the reasoned, careful balance I had believed was 

the basis for the joint opinion in Casey” (791). 

 Drawing our attention to his central passage about conscience and consequences, 

Kennedy explains that the weight given to the abortion right is owed to the fact that 

government could not usurp the realm of moral and philosophical debate that belonged to 

the conscience, the very thing the Court was now allowing Colorado to do.   

The vital principle of the [Casey] opinion was that in defined instances the 

woman’s decision whether to abort her child was in its essence a moral one, a 
choice the State could not dictate.  Foreclosed from using the machinery of 
government to ban abortions in early term, those who oppose it are remitted to 

debate the issue in its moral dimension.  In a cruel way, the Court today turns its 
back on that balance.  (791) 

 
The limited abortion right recognized through the Due Process C lause is an extension 
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into the realm of action of the liberty of conscience, whose undiluted form lives in and 

breathes life into the First Amendment.  By denying the liberty of conscience here, 

Kennedy indicates, the Court repudiates the basis for recognizing that liberty’s extension 

into the realm of action in the first place.  

 The logic of Hill erases the arm that, to Kennedy’s mind, holds the liberty interest 

in the balance used in Casey.  With nothing left to offset it, one might think that the 

state’s interest in regulating abortion should no longer be open to significant challenge.  

Yet, the Stenberg Court actually goes in the opposite direction.  Apparently not content 

with half measures, it dismantles the other arm of the balance and refuses “to accord any 

weight to Nebraska’s interest in prohibiting partial birth abortion.”66  Whereas Hill drew 

from Kennedy a detailed defense of the freedom of individuals to speak in opposition to 

abortion, Stenberg elicits a strenuous defense of the right of citizens to use “the 

machinery of government” to prohibit a single method of abortion that society thinks too 

similar to infanticide to be allowed. 

 Kennedy opens his opinion by reminding that Casey sought to correct a nearly 

two decade- long distortion that had existed in the Court’s abortion jurisprudence wherein 

they “gave but slight weight to the interests of the separate States when their legislatures 

sought to address persisting concerns raised by the existence of a woman’s right to elect 

an abortion in defined circumstances” (956).  This correction restored an essential 

function of republican government the Court had improperly blocked.  Now the Court is 

returning to that unfortunate position, and by doing so it tramples on a fundamental 

democratic principle, that the people’s representatives decide public policy.  This role 
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does not diminish the more important and controversial an issue is, but rather it becomes 

even more crucial.  Thus, Kennedy writes: “The political processes of the State are not to 

be foreclosed from enacting laws to promote the life of the unborn and to ensure respect 

for all human life and its potential. . . .  The State’s constitutional authority is a vital 

means for citizens to address these grave and serious issues, as they must if we are to 

progress in knowledge and understanding and in the attainment of some degree of 

consensus” (957). 

 Kennedy briefly refers to the abortion right delineated in Casey and concludes 

that no violation has occurred because the law neither prevents nor puts an undue burden 

on a woman’s choice to get an abortion.  To him, the question should not be a difficult 

one: Nebraska’s law is “well within the State’s competence to enact.”  Applying his 

Harlenesque rational basis standard, he avers that “States may take sides in the abortion 

debate and come down on the side of life, even the life in the unborn” (962).  The only 

way in which this law could be thought to fail review, according to this standard, is if 

abortion had no significant effects beyond the woman making the decision.  But he 

repeats Casey’s holding that the effects of abortion reach far beyond the individual 

woman.  Therefore he concludes: “The States’ interests in regulating [it] are of 

concomitant extension” (961-62). 

 Because this law does not threaten the essential liberty he articulated in Casey, 

Kennedy adopts a tone of classic judicial restraint.  He chides the majority for not trying 

to interpret the statute in a manner to validate it instead of void it, for ignoring the rule 

against unnecessarily deciding constitutional questions, and for not following the 

presumption of constitutionality.  The Court’s disregard for its proper boundaries is made 

most clear, Kennedy thinks, in Justice Stevens’ and Ginsburg’s respective concurrences.  
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“Rendering express what is only implicit in the majority opinion,” they argue that the 

Nebraska law should not even be considered rational because it is morally 

indistinguishable from other abortion methods used at that stage of pregnancy.  

Kennedy’s response is biting: “The issue is not whether members of the judiciary can see 

a difference between the two procedures.  It is whether Nebraska can.  The Court’s 

refusal to recognize Nebraska’s right to declare a moral difference between the 

procedures is a dispiriting disclosure of the illogic and illegitimacy of the Court’s 

approach to the entire case.” 

 Perhaps the most important development for Kennedy’s abortion record in this 

case is his rejection of “the vice of a health exception resting in the physician’s 

discretion” (972).  O’Connor ’s concurring opinion assures that all Nebraska had to do 

was redraft the statute and include an exception for the health of the woman.  “The 

assurance is meaningless,” Kennedy replies.  Dr.  Carhart has found this procedure to be 

so required “for every single patient in every procedure, regardless of indications, after 

15 weeks gestation.”  An exception for the mother’s “health” as judged only by the 

attending doctor inevitably becomes an exception for the physician’s preference.  “A ban 

which depends on the ‘appropriate medical judgment’ of Dr.  Carhart,” Kennedy 

concludes, “is no ban at all.”  And to the claim that doctors’ must have a right to choose 

which procedure to use, Kennedy is dismissive.  Insofar as any such right may exist, he 

retorts, it is derived entirely from the woman’s right to choose abortion.  And so long as 

other procedures are available, he repeats, her liberty interest is satisfied. 

 Many have faulted Kennedy for injecting his personal views about abortion by 

using emotion- laden descriptions of the procedure and applying the term, “abortionist,” 

to those who perform abortions.  In doing so, however, Kennedy makes a rhetorical point 
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that, even if it is gratuitous, is of a piece with his overall lesson about judicial restraint.  

For the Court to maintain a proper perspective on the matter, it must not start from the 

point of view of those who wish to be free from legal restraint—in this case, of 

physicians who want to perform this method of abortion.  But that is what the majority 

does, Kennedy argues, and it skews their analysis from the beginning.  A properly 

restrained court, employing the presumption of constitutionality, would instead approach 

the case “from the perspective of a society shocked when confronted with a new method 

of ending fetal life.” 

 The descriptions the majority uses to describe the procedure—“transcervical 

procedures,” “instrumental disarticulation,” etc.—are more than just “clinically cold or 

callous.”  They are insufficient “for citizens who seek to know why laws on this subject 

have been enacted across the Nation” (957).  Kennedy believes the Court has a 

responsibility not only to presume the constitutionality of laws passed by the people’s 

representatives, but to explain the Court’s judgments and the facts on which they depend 

in words the people themselves can understand.  “Repeated references to sources 

understandable only to a trained physician may obscure the matters for persons not 

trained in medical terminology.  Thus it seems necessary at the outset to set forth what 

may happen during an abortion” (958).  The Constitution and its courts, in Kennedy’s 

view, are not the preserves of professional specialists, whether it be the medical or the 

legal profession.  As Akhil Amar has observed, Kennedy avoids professional jargon and 

uses language “ordinary citizens” can understand. 67  For they are the ultimate authority in 

whose continued consent the Constitution and all its offices rest. 
                                                                 

67
 Amar, “Justice Kennedy,” 516.  Amar focuses his similarly contrasting view of Kennedy on the 

legal profession and the justice’s determined avoidance of “legalese,” but the point applies here just the 

same. 



 

237 

 

Gonzales v. Carhart: Understanding Casey’s Balance 

 Despite their setback in Stenberg, the opponents of partial birth abortion 

continued their efforts to ban the procedure.  Though President Clinton twice vetoed 

congressional bills similar to the Nebraska statute that fell in 2000, the election of 

President Bush emboldened them to try again.  If Congress rewrote the bill in a way that 

addressed Stenberg’s specific concerns, the bill’s sponsors strategized, President Bush 

would sign it into law, and the Court just might uphold it this time.  Predictably, the new 

law was challenged, and the lower courts did not believe it to differ enough from the 

Nebraska statute for them to uphold it in the face of Stenberg.  Thus, in 2007 the Court 

once again found itself hearing a constitutional challenge to a partial birth abortion ban.  

As it happened, the replacement of Justice O’Connor by Justice Alito guaranteed a 

majority to uphold the law, and Chief Justice Roberts gave the opinion to Kennedy.  

 Kennedy’s Gonzales opinion in many ways is a redux of his Stenberg dissent.  

Both then and now, Kennedy thought the arguments to strike the bans paid insufficient 

attention to legitimate state interests in regulating abortion as described and affirmed in 

Casey.  But while he reverses the decisions of the lower courts, he does not overrule 

Stenberg.  “Compared to the state statute at issue in Stenberg,” he writes, “the Act is more 

specific concerning the instances to which it applies and in this respect more precise in its 

coverage.”68  This difference, he believes, sufficiently distinguishes Gonzales from 

Stenberg so that the earlier case need not be further addressed.  Since Stenberg had not 

purported to establish anything new, arguing rather that it merely applied the rules of 

Casey to a particular situation, Kennedy takes that case to be irrelevant to the present 

                                                                 
68

 Gonzales v. Carhart, 550 U.S.  124, 132 (2007).  The fo llowing in-text citations refer to this 

case. 



 

238 

 

inquiry.  He thus maintains the posture of judicial restraint he advocated in the Stenberg 

dissent, now practicing what he then preached.  Unlike Stenberg, Kennedy’s Gonzales 

opinion interprets the law in manner that seeks to validate rather than void it, avoids 

unnecessary constitutional questions, and employs the presumption of constitutionality.   

 Because this inquiry requires him to rely on Casey’s joint opinion as the guiding 

precedent, however, he considers himself free to apply his own understanding of its 

meaning.  But so no one could accuse him of rewriting Casey to fit his present purposes, 

Kennedy lifts up the following summary explaining the case’s three basic premises: 

It must be stated at the outset and with clarity that Roe’s essential holding, 

the holding we reaffirm, has three parts.  First is a recognition of the right of the 
woman to choose to have an abortion before viability and to obtain it without 

undue interference from the State.  Before viability, the State’s interests are not 
strong enough to support a prohibition of abortion or the imposition of a 
substantial obstacle to the woman’s effective right to elect the procedure.  Second 

is a confirmation of the State’s power to restrict abortions after fetal viability, if 
the law contains exceptions for pregnancies which endanger the woman’s life or 

health.  And third is the principle that the State has legitimate interests from the 
outset of the pregnancy in protecting the health of the woman and the life of the 
fetus that may become a child.  These principles do not contradict one another; 

and we adhere to each.  (145; emphasis added)69 
 

 These premises may not contradict each other, but beneath them lie two 

countervailing and mutually restraining principles.  Untethered from the anchoring force 

they have on each other, each of these would sail to the limit of its logic, as Justice 

Cardozo famously taught.  The liberty interest of the woman would continue to push until 

it achieved full abortion on demand, while the authority of the state would push till it had 

the power to ban abortion under any circumstance.  And even these markers would 

provide only a momentary stopping point.  If liberty is the only interest considered in 

abortion cases, then it is hard to see why a general “presumption of liberty” should not 
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take over the Court’s jurisprudence.  Likewise, if liberty is given no weight in the 

abortion context, then one is hard pressed to show why it should be given weight in any 

area touching on the private decisions of individuals and families.  

 To guard against this proclivity, Justice Harlan insisted that due process 

recognizes the balance this nation has struck between “liberty and the demands of 

organized society.”  In this vein, Kennedy plainly states that “Casey . . . struck a balance” 

and that “balance was central to its holding” (146).  Each one of foregoing premises is 

critical to this balance.  To compromise or dispense with any of them would throw off 

that balance and undo the entire project.  While the ban under review does not implicate 

either of the first two premises, Kennedy believes it is exactly the kind of law protected 

by the third.  Again quoting Casey, he says that as long as the law is “not designed to 

strike at the right [to abortion] itself,” this premise demands it be upheld, even if the law 

incidentally makes getting an abortion more difficult or expensive (157-8).  “This was not 

an idle assertion,” he says, as if to make one last dig at the now-retired O’Connor and the 

still sitting (and now dissenting) Souter.  “The three premises of Casey must coexist.” 

 
Casey’s Third Premise 

 Kennedy begins his exposition of Casey’s “third premise” by proclaiming in the 

Court’s name, in the most certain terms to date, the government’s interest in protecting 

fetal life: “Where it has a rational basis to act, and it does not impose an undue burden, 

the State may use its regulatory power to bar certain procedures and substitute others, all 

in furtherance of its legitimate interests in regulating the medical profession in order to 

promote respect for life, including the life of the unborn.”  But after explaining the 

rational basis of the law (among other things, that it “draw[s] a bright line between 
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abortion and infanticide”) Kennedy delivers what one writer tartly called a “stirring 

haiku” about women who regret having had an abortion. 70 

 Kennedy opens his commentary defending the governmental interest in promoting 

“respect for life,” which, he says, “finds ultimate expression in the bond of love the 

mother has for her child.”  At first blush, he seems only to be restating the interest in 

protecting fetal life, but a closer look seems to reveal something much broader.  With the 

phrase, “respect for life,” Kennedy appears to combine the notion of protecting fetal life, 

with a bold, novel application of the other governmental interest contained in Casey’s 

third premise: “protecting the health of the woman” (145).   

 Critics of Roe and its companion case, Doe v. Bolton, had long pointed out that its 

“health” exemption to abortion regulations, even in final trimester, proved to be a giant 

loophole that allowed the attending physician to ignore those regulations based entirely 

on his own judgment.  This result is owed primarily to Doe’s explanation of what this 

notion of health of the woman entailed: “Medical judgment may be exercised in light of 

all factors—physical, emotional, psychological, familial and the women’s age.”71  

Kennedy now repudiates the idea that the preferences of individual physicians may set 

the government’s “regulatory interest in protecting fetal life . . . at naught.”  He never 

suggests, however, that Doe was wrong to understand emotional and psychological 

elements as part of a legitimate concern about a woman’s health.  Far from demeaning 

these concerns, Kennedy seems to show how they can have a much different application 

after Casey’s rebalancing of the competing interests at stake in the abortion decision.  
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Under the libertarian analysis of Roe and subsequent cases, this understanding of 

women’s health led to abortion on demand.  Under the balanced approach of Casey, it 

actually adds another justification to the government’s regulatory toolbox. 

 Without stating it outright, Kennedy seems to rely here on the idea that the 

emotional health of the woman is another purpose for which the state may regulate 

abortion at all stages of a pregnancy.  “Severe depression and loss of esteem” may follow 

women after the “difficult and painful moral decision” to have an abortion, a “decision so 

fraught with emotional consequences” (159; emphasis added).  By echoing the critical 

passage on abortion’s consequences from Casey, Kennedy invites us to remember that the 

person he mentions first in that discussion is “the woman who must live with the 

implications of her decision.”72  The governmental interest announced in Casey extends 

to all regulations rationally related to dealing with abortion’s harmful consequences, so 

long as they do not “place a substantial obstacle in the path of a woman seeking an 

abortion” (160).   

 By the end of this discussion the state interest in promoting “respect for life” 

appears to stand for the broad, affirmative power to combat all the negative consequences 

of abortion that Kennedy spelled out in that central passage of Casey.  These 

consequences, indeed, seem to be summed up as the devaluation of life and the effects 

that devaluation has to various degrees on everyone in the nation.  Thus, with a 

restatement of those consequences as applied to the present case, Kennedy expresses the 

meaning of this case for him in a single sentence: “The State’s interest in respect for life 

is advanced by the dialogue that better informs the political and legal systems, the 
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medical profession, expectant mothers, and society as a whole of the consequences that 

follow from a decision to elect a late-term abortion.” 

 
Kennedy’s Insistence on Dialogue 

  As Justice Ginsburg points out in her dissent, this law saves not a single fetus 

from destruction.  Other procedures can still get the job done.  What is more is that if the 

physician really wants to keep the fetus’s body intact during the abortion, the terms of 

this law allow it as long as he kills the fetus (which can be done with an injection) prior 

to bringing it into the birth canal.  This law, Ginsburg says, accomplishes nothing and is, 

“quite simply, irrational” (191).  Why then she so strenuously dissents—withholding the 

customary “respectfully” and reading her opinion from the bench—would be a mystery if 

she had not also protested that “[t]he Court’s hostility to the right Roe and Casey secured 

is not concealed” (186; emphasis added).  Her major problem, therefore, is the rhetoric 

Kennedy uses, especially his use of “abortion doctors” for doctors who perform 

abortions, his occasional alternation of the words “unborn child” and “baby” where he 

might have stuck to the word “fetus,” and referring to second trimester abortions as “late-

term” (187).  She also objects to his use of the “antiabortion shibboleth” that some 

women regret abortions (183).  Most “troubling” is that he only “assumes” the principles 

of Casey, rather than “retains” or “affirms” them (187). 

 Kennedy’s hostility in these cases is as unmistakable as it is out of character.  

Nowhere else in Kennedy’s opinions can one find the tone he uses in Hill, Stenberg, and 

Gonzales.  But it is not directed, as Ginsburg says, toward “the right” he himself rescued 

in Casey.  He never says, for instance, that abortion is “contrary to the laws of nature” or 

that abortion doctors are engaged in an “inhuman” business (as John Marshall said about 
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the slave trade, even as “positive law” compelled him to return slaves salvaged at sea to 

claimants who could prove legal ownership).73  Kennedy is, to be sure, ambivalent about 

the right he secured in Casey, and he famously agonized over his role in that case.  But 

this is because he feels the pull of both sides.  The pull of liberty combined with stare 

decisis caused him to uphold the abortion right, but he resents the notion that this is the 

end of the national conversation, just as he revolted against the post-Roe regime that 

acted as if only the woman’s liberty mattered. 

 Kennedy’s hostility is aimed at those who insist that if the abortion choice cannot 

be proscribed, it must not therefore even be questioned.  Just as he is committed to 

bringing jurisprudential balance to the Court’s abortion rulings, he insists on leaving 

space for a national dialogue (literally, “two speeches,” two sides to the issue) in which 

all can participate and from which all will stand to benefit .  The Partial-Birth Abortion 

Act was Congress’s contribution to that dialogue.  Though it would have no direct effect 

on the abortion right or on the number of abortions permitted, it would call the people’s 

attention to profound moral and philosophical questions involved in the abortion 

decision, just as it draws a “bright line” for the medical community “between abortion 

and infanticide.” 

 Ginsburg insists that there can be only one speech, at least where courts and 

legislatures are concerned, that only monologue will do.  Abortion is only about “a 

woman’s ‘control of her [own] destiny’” (171-2).  It guarantees to women an “ability to 

realize their full potential.”  Contrary to Roe v. Wade even, this right does not rest on 

“some generalized notion of privacy,” but it “center[s] on a woman’s autonomy to 
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determine her life’s course, and thus to enjoy equal citizenship stature.”  When discussing 

the abortion act itself the Court must only use sterile, medical terminology, such as 

“fetus,” “intact D&E procedure,”  “obstetrician-gynecologist,” “second-trimester 

previability,” etc.  Any deviation from this script, it seems, amounts to stripping women 

of their “full and independent status under the Constitution” and sentencing them to the 

domestic chains that shackled them “not so long ago.” 

 A few hours after Gonzales was handed down, Slate court reporter, Dahlia 

Lithwick, rushes to accompany the Court’s (at that time) sole woman justice.  Lithwick’s 

protest song hits a few of the same notes as Ginsburg, but her take on Kennedy and his 

opinion is rather more dramatic.  “The key to comprehending the Supreme Court’s ruling 

today,” she writes, “is a mastery not of constitutional law but of literary type.”  Kennedy 

is not engaged in judging but in stage production.  “Today’s holding is a strange 

reworking of Taming the Shrew, with Kennedy playing an all-knowing Baptista to a 

nation of fickle Biancas.”74  Clever as this image may be, it gets Kennedy all wrong.  To 

him, the world is far more tragic than it is comic.  Captain Queeg, Julius Caesar, and 

Hamlet are the figures that haunt his imagination, not Bianca and Baptista.   

 Almost any random interview by Kennedy will reveal a preoccupation of the 

tragic nature of prison sentencing or the absence of the rule of law in developing 

countries, but nothing is more tragic to Kennedy than the issue of abortion.  Every 

indication suggests that he thinks the act itself is a horrible thing.  Jeffrey Rosen reports 

that according to a group of his summer law students who had an abortion discussion 

with him, Kennedy said he would do anything to persuade a member of his own family 
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against having an abortion.  “He would offer to adopt the baby, even to rear it himself, 

rather than sanction what he fervently believed was the taking of innocent life.  At this 

point, students recall, Justice Kennedy’s eyes filled with tears and his voice broke.  But 

when it came to time to decide [Casey], Kennedy said, he couldn’t impose his views on 

the nation.”75  When Rosen asked Kennedy about this event, the justice got a little 

flustered.  He said that he doubted anyone in his family would take that option, “but that 

isn’t the world out there.  There are many people out there who don’t have supportive 

families, who don’t have any families.  They have boyfriends, or even pimps, who’re are 

going to beat them up if they find out about it.  It’s that sort of world out there.”76 

 Kennedy believes abortion is wrong, and in a perfect world it would not exist.  

But in a tragic world, the “sort of world” that actually exists “out there,” Kennedy 

understands that sometimes trying to stamp out tragic things only compounds the tragedy.  

Kennedy’s tragic view of the world helps him keep in balance the horror he feels about 

abortion and the sympathy for those who may feel they have no choice but to seek one 

out, without one side ever overcoming and extinguishing the other.  With the world (and 

the state of Court’s jurisprudence) as it is, Kennedy is committed to upholding the right 

he affirms in Casey, but he feels no obligation to pretend it is anything more than a tragic 

necessity.  The final thing that Kennedy says to Rosen on this topic is that even if the 

abortion decision in the end must remain with the individual woman, there are “important 

moral concerns, which everybody should be aware of.”  These concerns are well served, 

Kennedy believes, by acts of Congress like the one Ginsburg and Lithwick find so 

objectionable here. 
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Conclusion 

 Kennedy is obviously not the simplistic caricature that Lithwick makes him out to 

be.  But he is willing to sanction laws and use arguments that are far from libertarian and 

would be very puzzling to anyone whose image of Kennedy was based on a facile 

impression gleaned only from his Mystery-of-Life passage.  Even when Knowles was 

penning her book on Kennedy, Gonzales pushed the limits of her faith in her own thesis, 

and it continues to test the credulity of her readers trying to understand how this “modest 

paternalism” squares with an overarching libertarianism.  Confronted by another article 

that Lithwick coauthored with constitutional law professor, Garrett Epps, Knowles 

frankly revealed just how problematic this case is for her argument that Kennedy has a 

consistently principled jurisprudence that (modestly) accords with libertarian political 

theory.77  Written just ten days after Gonzales was handed down, this article calls 

Kennedy’s opinion “truly baffling” and questions how “the sitting justice who has written 

most eloquently about moral autonomy and dignity and choice” could now introduce into 

the Court’s jurisprudence a kind of paternalism never before seen in any “opinion of any 

kind.”  When asking herself whether Kennedy’s critics are correct that he is being 

inconsistent, Knowles could only manage to say, “maybe.”78 

 More recently, when asked by a reporter for the Huffington Post how she thought 

Kennedy would respond to the newest round of abortion legislation—like the Texas law 

upheld by the 5th Circuit requiring doctors to show an ultrasound and play the fetal 

heartbeat to a woman before she can have an abortion—Knowles was stumped.  “It’s 
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anyone’s guess which Kennedy it will be. . . .  Whether it will be the more libertarian, 

individual choice jurist that was present in Casey or the more conservative jurist who [in 

the late-term abortion cases] clearly saw individual choice needing to be restrained.”79  

Knowles has changed her “maybe” to a “yes” and has traded her argument for a 

libertarian Kennedy for the conventional view that one never knows what one is going to 

get with him. 

 In the face of so much contrary evidence, the libertarian view of Kennedy could 

not hold, but that does not mean that there are two Kennedys and that you never know 

which one will show up.  Kennedy is not libertarian in one moment and conservative at 

another.  His abortion opinions and his broader due process jurisprudence have always 

contained two prominent countervailing strains, represented as conscience and 

consequence.  These are both present in Kennedy’s landmark Casey contribution, and 

they are both always present in the justice’s due process analysis.  What changes is not 

Kennedy but the cases that come before him.  Some cases so heavily implicate the liberty 

of conscience that Kennedy’s response will make him look like a muscular, libertarian 

jurist, willing to limit the majority will on behalf of individual rights.  Others will so 

clearly implicate consequences for society that Kennedy’s response will make him look a 

restrained, populist jurist, who champions deference to the political branches.  But it is 

only and always the same Kennedy, taking each case at a time, applying the “reasoned, 

careful balance” that he learned from Justice Harlan.
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CHAPTER EIGHT 

Conclusion 

 
 Justice Kennedy brings one of the most consistent, intelligible, and principled 

approaches to the Supreme Court’s interpretation and application of the United States 

Constitution.  As he said in his confirmation testimony, however, he does not wield “an 

over-arching theory, a unitary theory of interpretation” but seeks instead to attain “the 

correct balance in constitutional interpretation.”1  Through this idea of “balance,” 

Kennedy evinces his belief that no single, overarching principle animates the Constitution 

and that no single ideology, therefore, ought to control the Court’s decisions.  The 

Constitution speaks with more than one voice, in his view, and emphasizes its various 

principles differently in its separate provisions.  

 The principles of liberty and equality are especially prominent in Kennedy’s 

jurisprudence, but for him the legal operation of these principles changes according to the 

different textual referents that control the discrete areas of constitutional law.  Most 

distinctive is the change in the operation of these principles when the context shifts from 

thought to action.  Kennedy’s view of liberty swells when discussing the freedom of 

thought and conscience.  The First Amendment’s religion and speech protections are this 

freedom’s principal constitutional manifestation, and it is here that Kennedy appears most 

libertarian.  Yet, he also displays a distinct concern for the principle of equality in this 

area.  Equal citizenship, as protected by the Establishment Clause, prohibits the state in 
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his view from dividing its people according to religious identity just as equal protection 

forbids it from doing so according to racial identity.   

While Kennedy is the justice most likely to be persuaded by a free speech claim, 

and the freedom of speech is the area where he most often votes to strike down laws, his 

rationale for doing so is just as likely to be based on the principle of equality and the 

necessity of uninhibited speech for democracy as it is to be based on the individual’s 

liberty of conscience.  He relies on the democratic-egalitarian rationale when addressing 

regulations of political speech and the individualistic- libertarian rationale when 

addressing non-political speech.  The unique confluence of liberty and equality at this 

point in Kennedy’s jurisprudence accounts for the unusually energetic protection on 

display here.  And the inherent connection of speech with rational thought explains why 

Kennedy easily rejects claims from beyond the border of the First Amendment’s shield in 

the areas of unprotected action and irrational obscenity.  

 Kennedy’s conception of the liberty of conscience, however, is not confined to the 

realms of speech and worship but reaches into the realm of action through its 

participation in individual choice, particularly when that choice involves the most 

intimate matters of human life.  This liberty finds protection in Kennedy’s interpretation 

of due process in the Fourteenth Amendment, but in this context its power is often 

blunted by the countervailing current of the Constitution’s equality principle.  Because 

equality is foundational to our political order, the people’s representatives control public 

policy, and because the actions of individuals may affect society, the people’s 

representatives have a right to regulate individual behavior for the common good.  Thus, 
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while Kennedy values liberty in the realm of action as well as thought, it is not “the rigid 

liberty associated with libertarianism.”2 

 Kennedy’s desire to strike the proper balance in constitutional interpretation is the 

desire to give due weight to each of the Constitution’s principles.  In Kennedy’s view, 

liberty and equality are the most foundational of these principles and therefore merit the 

greatest breadth of the Court’s protection.  Balancing them may sometimes mean 

balancing them against each other, as is the case when individual liberty conflicts with 

reasonable democratic legislation.  It may also mean giving each its proper credit even 

when they act together, as is the case with the freedom of speech.  Above all, it means 

giving each its proper definition, in relation to each other and in relation to the 

Constitution as a whole.  In Kennedy’s vision of the Constitution, a failure to keep this 

balance can have dire consequences.   

If Justice Cardozo was right that legal principles expand to the limits of their 

logic, this must be especially so with expansive and voracious principles like liberty and 

equality.  If the relationship between the two of them is forgotten, if the tether between 

them is clipped, each will shoot off in its own direction, each eventually attempting to 

swallow the other whole.  The logical results will be a democratic-egalitarianism that 

gives short shrift to the idea of individual rights, on the one hand, and an individualistic-

libertarianism that believes consent of the governed is a “myth,” on the other.  For 

Kennedy, these twin errors are subversive of the Framers’ vision and if adopted can lead 

only to constitutional tragedy. 

  

                                                                 
2
 O’Hanlon, 5. 
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Further Application 

The scope of this study is confined to the First Amendment and to the Fourteenth 

Amendment’s Due Process Clause, but its approach might be fruitfully extended to other 

areas of Kennedy’s jurisprudence.  Most obviously, Kennedy’s treatment of the 

Fourteenth Amendment’s Equal Protection Clause promises to round out his view of the 

equality principle and its operation within the constitutional order.  Kennedy has 

eloquently championed equality in cases touching affirmative action, voting rights, jury 

duty, and the right of citizens to participate on equal terms in the political and legal 

process regardless of sexual lifestyle or orientation. 

 Kennedy’s plainest embrace of the equality principle comes in his affirmative 

action opinions.  In his dissent in Grutter v. Bollinger, he rejects Justice O’Connor’s 

justification of the University of Michigan Law School’s system of racial preference in 

its admission.  “Preferment by race, when resorted to by the State,” Kennedy writes, “can 

be the most divisive of all policies, containing within it the potential to destroy 

confidence in the Constitution and in the idea of equality.”3  And in his concurring 

opinion for Parents Involved in Community Schools v. Seattle School District No. 1, 

Kennedy rejects the state’s racial classification of schoolchildren and distinguishes his 

own views from his fellow justices.  At the heart of his opinion, indeed at the heart of his 

jurisprudence as a whole, is this statement about our constitutional foundations: “Our 

Nation from the inception has sought to preserve and expand the promise of liberty and 

equality on which it was founded.”4 

                                                                 
3
 Grutter v. Bollinger, 539 U.S.  306, 388 (2003) (emphasis added). 

4
 Parents Involved in Community Schools v. Seattle School District No.  1, 551 U.S.  701, 787 

(2007) (emphasis added). 
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In the most compelling parts of Amar’s seminal essay on Kennedy, he lifts up the 

justice’s commitment to the first Justice Harlan’s vision of a Constitution that “neither 

knows nor tolerates classes among its citizens.”5  In Romer v. Evans, Kennedy writes an 

opinion telling the state of Colorado that it may not pass broad and sweeping legislation 

that prevents homosexuals from seeking the protection of antidiscrimination laws—laws, 

Amar points out, that remain available to the rest of the nation’s citizens “from 

heterosexuals to hot dog vendors to fat people.”6  Likewise, Amar shows how Kennedy’s 

insistence on equal citizenship forbids race-based peremptory challenges to would-be 

jurors.  In Powers v. Ohio, Kennedy said that prosecutors must not exclude blacks from 

the jury for a criminal case even when the defendant is white, and in Edmonson v. 

Leesville Concrete Co., Kennedy said that parties to civil cases may not exclude citizens 

from a jury because of their race.  In contrast to the dissenters in these cases, Kennedy 

does not focus on the libertarian concern for the defendant’s right to due process, and he 

rejects the supposedly “private” right of civil litigants to challenge potential jurors 

according to their own surmise about how race might affect a juror’s judgment.  As Amar 

observes, Kennedy sees jury service as a public “honor and privilege” belonging equally 

to all citizens in our democratic system.  It “preserves the democratic element of the 

law,” Kennedy writes, “and ensures continued acceptance of the laws by all of the 

people.”7 

                                                                 
5
 Romer v. Evans, 517 U.S.  620, 623 (1996). 

6
 Amar, “Justice Kennedy,” 530.  

7
 Powers v. Ohio, 499 U.S.  400, 407 (1991). 



 

253 

 

 The per curiam opinion for Bush v. Gore similarly relies on the equality 

principle’s insistence that the privileges of citizenship are shared equally by all. 8  The 

Constitution does not grant individuals a right to vote for the president but leaves each 

state free to determine the manner of choosing its presidential electors.  But once the 

choice is extended to the populace through a statewide vote, says the opinion, the state 

must respect “the equal weight accorded to each vote and the equal dignity owed to each 

voter.”9  In his concluding chapter, Frank Colucci acknowledges the emphasis on equality 

in this case but mistakenly calls it “rare.”10  The equality principle dominates Kennedy’s 

equal protection opinions and runs throughout the whole of his constitutional 

jurisprudence. 

 Kennedy’s desire to achieve proper balance and his concern for the principles of 

liberty and equality can also be seen in his opinions dealing with government structure.  

Colucci gives a rather compelling account of Kennedy’s approach to this area of law and 

is the most incisive when discussing these cases.  He shows how Kennedy seeks to 

maintain the proper “balance of powers between the federal and state governments,” as 

intended by the Constitution, and in this way comes very close to the approach of the 

great Chief Justice John Marshall.11  To Kennedy, the Constitution’s structure serves the 

essential task of securing freedom and must therefore be understood in the light of its 

grand purposes, not as merely formal requirements.  Colucci is right to see Kennedy’s 

                                                                 
8
 Edward Lazarus calls Kennedy the opinion’s “unacknowledged author” in “Supreme Court 

Justices' Increased Propensity to Speak Publicly: It May Be Positive At Times, But When the Justices 

Speak Out On Bush v. Gore, They Only Do Further Damage,” Findlaw, March 6, 2007, 

http://writ.news.findlaw.com/lazarus/20070306.html (accessed April 1, 2012). 

9
 Bush v. Gore, 531 U.S.  98, 104 (2000). 

10
 Co lucci, Justice Kennedy’s Jurisprudence, 179. 

11
 Co lucci, “The Court’s Three Marshalls,” 127.  

http://writ.news.findlaw.com/lazarus/20070306.html
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commitment to the liberty principle in these cases, a commitment that received dramatic 

reaffirmation in Kennedy’s recent opinion in Bond v. United States.   

 Colucci mistakenly assumes, however, that an individualist notion of liberty is the 

only principle at work for Kennedy in these cases.  This mistake is understandable in 

light of the broad and different meanings that can be given to the terms “liberty” and 

“freedom” as Kennedy uses them here.  Colucci identifies Kennedy’s commitment to 

both “personal” and “political” liberty, but he does not seem to realize that the latter 

concern is less connected to modern, individualist notions of liberty and more connected 

to ancient, communal notions of liberty which are ak in to Justice Breyer’s “active liberty” 

and Amar’s egalitarian concern for democratic participation.  Therefore it falls more 

properly under the equality principle than the liberty principle.  The structure of the 

Constitution, in Kennedy’s view, was designed to protect the nation’s foundational 

commitment to both liberty and equality.  

 Kennedy’s handling of the Constitution’s criminal procedure requirements is the 

most difficult area of his jurisprudence to explain and presents the greatest challenge to 

those who seek to root his opinions in enduring constitutional principles.  A heavy-

handed reliance on liberty or equality is unlikely to get us very far in these cases.  This 

area is where Kennedy is most susceptible to the comparison both Colucci and Lisa 

Parshall have drawn between him and Justice Brennan.  Kennedy does seem to rely here 

on the “interpretive refinement” noticed by Parshall, and his decisions to declare the 

death penalty off limits to minor offenders and non-homicide crimes may appear to 

involve the kind of moral decision-making recommended by Ronald Dworkin.  For 

Kennedy the courts must not be constrained to protect only that which the Framers would 

have considered an “unreasonable” search or a “cruel and unusual” punishment.  
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Yet, even here Kennedy’s profession that he is seeking “balance” looks to be the 

best model for understanding his approach.  In a recent case involving the Fourth 

Amendment’s prohibition against “unreasonable searches and seizures,” Kennedy 

decides against the libertarian position that prison facilities must make individual 

determinations about the likelihood of misconduct before performing visual strip searches 

on inmates going into the general population.  Nevertheless, he maintains that inmates are 

not simply stripped of their constitutional liberty.  Rejecting both extremes, he concludes: 

“The need for a particular search must be balanced against the resulting invasion of 

personal rights.”12 

 The Eighth Amendment’s strictures against “excessive bail” and “cruel and 

unusual punishment” especially seem to call for the kind of moral reasoning reported by 

Colucci, and they arguably require something akin to the dynamic (“living constitution”) 

approach observed by Parshall.  The terms “excessive” and “cruel” undeniably contain 

moral content and require the judge to use moral reasoning when applying them, while 

the term “unusual” is strongly suggestive of a standard that must be neither rigid nor 

fixed in its contours.  Indeed, Supreme Court precedent gives strong support to these 

observations.  Thus, when Kennedy sees the amendment requiring “respect for the 

dignity of the person,” he gives fair construction to its actual terms, and when he invokes 

the nation’s “evolving sense of decency,” he is well within the norm of its 

interpretation.13 Kennedy insists that the Court must both rely on “controlling precedents” 

and use its “own understanding and interpretation of the Eighth Amendment’s text, 

                                                                 
12

 Flo rence v. Board of Chosen Freeholders of County of Burlington, Opinion of the Court, J.  

Kennedy, 6 (2012). 

13
 Kennedy v. Lousiana, 555 U.S.  407, 421 (2008). 
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history, meaning, and purpose” when applying it to new situations (10).  He also believes 

that courts must use “objective indicia of consensus” to insure that he is applying the 

nation’s, and not merely his own, “sense of decency.”  

 All together, these measures distinguish Kennedy’s approach from a Brennan or a 

Dworkin—from those who fail to properly distinguish between a “constitutional regime” 

and their personal beliefs regarding the “just regime.”14  Of course, they also distinguish 

him from originalists like Scalia and Thomas who would uphold all punishments that 

would not have been forbidden when the Eighth Amendment was ratified. 15  On one side 

of this divide, Kennedy sees judicial usurpation.  On the other side, he sees judicial 

abdication.  To him, both would be violations of his oath.  Avoiding these errors, for 

Kennedy, requires a careful balance that factors precedent, objective indicia about the 

nation’s sense of decency, and the Court’s own judgment about the text, history, meaning 

and purpose of the constitutional protection.  

                                                                 
14

 Kennedy, “Unenumerated Rights,” 18.  

15
 See Justice Scalia’s dissent for Roper v. Simmons 543 U.S.  551 (2005), especially h is Footnote 

One. 
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